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PREFACE. 



The writer's first intention was to publish merely 
a short statement of the new law of Divorce, for 
the use of those only who consulted him profes- 
sionally, with the view, as ,far as possible, to 
obviate the necessity of entering upon discussions 
which not unfrequently.,,are.of a most delicate 
nature. But, finding the subject interesting, his 
observations were extended .to a much greater 
length than he had proposed ; and he now pub- 
lishes them, feeling assured that a more important 
statute than the "Divorce and Matrimonial Causes 
Act of '57** never was passed by the Legislature ; 
or one better calcttlated " to elevate the character, 
and promote, and secure, the morality and hap- 
piness of a people," 
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of the marriage contract as would leave either party at 
liberty to marry again : for it is in that liberty the sup* 
posed danger and mischief of divorce would principally 
consist. If the care of children does not require that they 
should live together, and that in the serious judgment 
of both parties, it has become necessary for their 
mutual happiness that they should separate, let th^n 
separate by consent. Nevertheless this necessity can 
hardly exist without guUt or misconduct, on one side 
or on both. Moreover, it is made lawful, in certain 
cases, for the party aggrieved to withdraw from the 
society of the offender without his or her consent. The 
law which imposes the marriage vow, whereby the 
parties promise *'to keep each other," or in other 
words, to live- together, ''must," says Paley, " be un- 
derstood to impose it with a silent reservation in these 
cases." St. Paul likewise distinguishes between ^ 
wife's merely separating herself from the £unily of her 
husband and her marrying again : '' Let not the wife 
depart from her husband ; but if she do, let her re- 
main unmarried, or be reconciled to her husband."^ 

9. By the civil law, which is especially the object 
of our attention, the marriage tie is dissoluble only 
where adultery is committed. Therefore, the desire 
we feel to sever those who wish to live separately,-— 
an4 who have not yet been so unfortimate, on either 
flide, to introduce, as an element into their cases, that 
crime which is made the basis of the relief, — cannotbe 
gratified to the extent we should hope for. We mus^ 
still see them condemned to hateful inextricable unions, 
leading to consequences much worse to themselves, and 
to society, than any evil that could possibly arise from 
a moderate and Gluristiaa exercise of the power of dis* 
solving marriage by a properly constituted tribunal, 
and, for the present, be content with that measure of 
relief which we have received :-— limited as it is, much 
within the boundary of distinct Scripture authority. 

10. For nearly two centuries has the British Parlia- 
ment exercised the power of granting divorces. The 

« 1 Cor. vii; 10, 11. 
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mode of obtaiiiiBg them in this waj was, however, so 
expensive that few could afford it, and the exercise of 
the law became exclusively the privilege of the rich. It 
was necessary, first, to obtain in an Ecclesiastical 
Court a divorce a mensa ei tharo^ Secondly, except in 
a few caseSy to recover substantial damages in a Court 
of law, in an action for Crim. Con. ; and thirdly, to 
haVe a statute passed by the legblature granting the 
divorce— a vinculo.^ Three distinct tribunab had to 
be resorted to— an Ecclesiastical Court, a law Court, 
and the Imperial Parliament-^each repetition of the 
first proceeding was as expensive as it was dilatory 
and humiliating, and became fruitful in vice and suffer- 
ing: and the last, although in form legislative, was, 
in truth, merely judicial — ^govemed by rules and regu- 
lated by precedent, so that the result could be foreseen 
with as much certainty as if the question were deter- 
minable by an action in law, or a suit in equity. The 
expense, delay, and increased humiliation, caused by 
these repeated terrible exposures, called for that inter- 
position of the legislature, which has resulted in the 
passing of the recent statute^ — ^the subject of the present 
commentary. 

11. It is only to be regretted that the benefits of that 
statute were not more fuUy extended to Ireland ; so that 
suitors might be able to obtain at home the relief for 
which they are now obliged to proceed in the New 
Court at Westnunster ; thus mdsing suits somewhat 

. more inconvenient and expensive than they might 
otherwise be. 

12. In Scotland, where a marriage can be dissolved 
at an expense of about £30 ; and, when there is not 
any opposition, for froQi £16 to £20 ; the administra- 
tion of the law gives 'satisfitction to all. Notwith- 
standing the great facilities afforded, the number of 
divorces is very limited. In five years, from 1836 to 
1841, the total was 95 — ^being 19 in each year ; of the 

I " From bed and board," that is, to live separated, bat still 
be man and wife. 
' Declaring the marriage void from the beginning. 
» 20 & 21 Vic. c. 86. Appendix, p 67. 
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entire nnmber we find 55 decrees were obtained by 
husbands against tbeir wives, mostly for adultery ; and 
forty by wives against their husbands— about 19 of 
these being for desertion, and 11 for adultery. For 
nearly three hundred years has it been the established 
law in Scotland, that divorce shall be decreed ^^ where 
either of the spouses deserts or separates from the 
other, and thereby defeats the chief purposes for which 
marriage was instituted:^ this being approved by St. 
Paul.« 

13. Few countries there are where the law, on this 
subject, has been £oc years so ably debated, and carefully 
considered as in Prussia. And there a divorce may be 
obtained by mutual consent, or on the ground of aver- 
sion, or for mere incompatibility of temper. But the 
question of re-marriage is left to the ecclesiastical 
authorities "to determine the permissibility of such 
marriages upon the principles of the Christian law, as 
same are laid down in the word of God.'' 

14. The notion of the indissolubility of marriage, 
naturally flows from the doctrines of the Roman Catholic 
Church. But in France the liberty of divorce is 
large :' and can it be said that the First Consul and 
his celebrated Couseil D'etat, in framing the law, were 
unmindful of the conscientious feelings of the people ? 
The Roman Catholic Church i)»elf holds marriages 
void in many cases : for instance, where it is discovered 
that there existed between the parties consanguinity, or 
affinity, within the forbidden degrees ; or where mental 
incapacity or fraud existed ; or where either party at 
the time of contracting the marriage was under the 
proper age to consenl^ or where a prior valid and sub- 
sisting contract was entered into. On any of these 
grounds a decree of nullity of marriage is allowable. 

15. Many members of the legislature desired that a 
much greater liberty of divorce than that provided by 
the statute should be granted. The bill presented to 
Parliament by the Lord Chancellor, in February, 1857, 

> Statate AJ>. 1573, c 65. 

> 1 Cor. vii. 16. 

* Code Napoleon, art. 229, 2Sd. 
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contained a clause authorizing '^ voluntary separations ;^ 
but it was entirely omitted from the bill presented by 
his Lordship a few months afterwards, and which was 
passed. TVliether the law will undergo further alter- 
ations, and be placed on a footing witib laws of othei* 
countries, speedily, or at all, is yet to be decided. The 
question, however, is now better understood ; and most 
of the arguments of those who opposed the measure 
have been conclusively answered by the working of the 
Divorce Court. Indeed, until now, no one ever enter- 
tained the least idea of the awful depth of matrimonial 
misery that lulled beneath the silent current of English 
social existence. No doubt, in particular cases, the 
repugnance of the law to dissolve marriage will operate 
with great severity upon some individuals. Yet we 
must only say with Lord Stowell, " they are to under- 
stand that they must live together, except for those few 
reasons known to the law, and must learn to soften, by 
mutual accommodation, the yoke they cannot throw off. 
If two persons," says he, "have pledged themselves at 
the altar of God to spend their lives together, for pur- 
poses that reach beyond themselves, the morality of the 
law gives no countenance to such a doctrine as that they 
may, by private contract, dissolve the bonds of this 
solemn tie. Mere turbulence of temper, petulance of 
manners, infirmity of body or mind, are not numbered 
amongst the causes for which this is allowed. When 
they occur, their effects are to be subdued by manage- 
ment, if possible, or submitted to with patience ; for 
the engagement is to take for better, for worse; and 
painful as the performance of this duty may be, and 
painful as it certainly is, in many instances which 
exhibit a great deal of the misery which clouds human 
life, it must be attempted to be sweetened by the con- 
sciousness of its being a duty, and that a duty of the 
first class and importance.^ 

16. Before we pass to the new statute, it is desirable 
to refer briefly to the law of marriage ; marriage being 
the basis upon which proceedings for divorce must 

1 Evanfl v. Evans, 1 Hagg. Cons. R. 86. 
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rest. The first consideration, therefore, will be, are 
the parties legally married. 

17. It would, however, be impossible within the 
compafis of this, or any other treatise of the kind, to 
put the reader in a position to answer this question in 
every case ; for there are no parts in the world where 
persons do not contract marriages, and the law is, that 
marriage rights must be tried by reference to the law 
of the country where they had their origin.^ We shall 
therefore be content with very shortly referring to the 
law of marriage in Ireland, England, and Scotland — 
the probabilities being that in nineteen oases out of 
every twenty, the celebration will have taken place in 
some part of the United Kingdom. 

18. By the ancient law of Ireland parties had two 
modes of entering into matrimony ; the first, by public 
solemnization in facie ecclesiae ; requiring the publica- 
tion of banns, or the obtaining of license to dispense 
with them ; the performance of a religious ceremony at 
a particular time and place ; and, when the parties 
were under age, the consent of their guardians. Which 
requirements are the ground-work of the present law 
respecting the solemnization of marriage. The second, 
was performed without banns, license, consent, or re- 
gard to time or place ; but required, as in the first, the 
presence of a clergyman in holy orders. There were 
also what were called consensual marriages, or mar- 
riages by mere consent of the parties. These, however, 
were more in the nature of contracts for marriage. 
Still the parties could not release each other ; and coha* 
bitation before the marriage in facie ecclesisB, was not 
deemed fornication, and an act of infidelity was adul- 
tery. So many grievances arose from consensual mar- 
riages, that a statute^ was passed completely putting an 
end to them, and declaring that '' no proceeding what- 
ever should be had in Ireland to compel the celebra- 
tion of any marriage by reason of any contract for 
matrimony whatsoever." Thus the only remedy left 

> Dalrymple v. Daliymple, 2 Hag. Con. 5f. 
' 58 Geo. d. c 81. 



BIVOBCE OEXERALLT. 11 

was that which is now too often appealed to—the ordl 
nary action for breaeh of promise of marriage. 

19. Very many statutes were subsequently passed, 
which it is unnecessary to refer to, most of them having 
been repealed or become obsolete. The act of 1844, re* 
lating the celebration ^and registration of marriages in 
Ireland,^ contains many important proTisions concern- 
ing marriages aocording to the rites of the United 
Church of England and Ireland, and also prescribes 
and regulates the mode of completing these matrimo- 
nial contracts without any appeal to spiritual authority. 
Dissenters and others who object to marry in facie 
ecclesise may' repair to the Registrar, and, upon giving 
the notices, and procuring the certificates prescribed 
by the statute, may be married before that officer,^ in 
presence of two witnesses, by mere verbal declaration ; 
or, in the Registered place appointed, may solemnize 
their marriage according to any form they please-— the 
Registrar and witnesses being present there also.^ A nd 
all persons unduly solemnizing marriages'^ (except in the 
case of a marriage by any Roman Ctitholic priest, which 
may be lawfully celebrated, or a marriage between two 
of the Society of Friends, commonly called Quakers, 
according to the usages of the said Society, or between 
two persons professing the Jewish religion, according to 
the usages of the Jews,)'* are declared guilty of felony.^ 
It is, however, only when an undue solemnization takes 
place with the knowledge of both the parties that the 
marriage is declared void,^ and where either party shall 
procure a marriage to be solemnized by means of any 
wilfully false notice or declaration, the guilty party, in 
addition to suffering the severe penalties prescribed by 
the act,^ forfeits all property accruing from the mar- 
riage.7 The provisions of this statate«-d5 in number—* 
cannot be referred to here at greater length ; nor is it 
considered necessary at all to treat of the required 
notices, certificates, and licenses-— the most ample care 

» 7 & 8 Vic. c. 18. 2 i][)id. s. 30. 

3 Ibid. s. 19. * Ibid. sec. 46 

* Ibid. 8. 29. 8 Ibid. s. 44, &c 
7 Ibid. 8. 61. 
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having been taken by the legislatare that all the duties 
of the several officers, with respect to these, shall have 
been carefiilly observed ; so that when a marriage hap 
once been solemnized, it will, indeed, be a rare thing to 
find that it has been unduly solemnized. 

20« The law of England, relating to marriage, was 
similar to the ancient law of Ireland until about the 
middle of the last century, when I^rd Hardwick's 
celebrated bill, relating to clandestine and consensual 
marriages, was passed.^ Since then, in England, too, 
it has most frequently been the subject of legislation ; 
and worthily so, for marriage is not only the highest 
guard of human virtue, but lies at the very basis of 
human society. The laws of the two countries are 
again nearly assimilated. It is not necessary to point 
out the differences; but referring to the conclud-> 
ing sentence of the last paragraph — ^which equally 
applies to the statutes relating to marriage in England, 
we shall proceed to ^^ that more fruitful soil of joys and 
sorrows," the land of Gretna Green. 

21. The Scotch law is very lax in its requirements, 
and on the whole not widely different from what the 
Irish law was prior to the act of 58 Geo. 3. In cases of 
regular marriages, in facie ecclesiae, all that is required 
is the due proclamation of the banns, and a clerical 
celebration in the presence of at least two witnesses 
The ceremony may be performed at any time, or in 
any place, and no consent of guardians is requisite. 
Secondly, clandestine marriages, being those celebrated 
^' by a priest," but without the publication of the banns, 
are recognized. And, thirdly, there are those conseur 
sual marriages, which have been abolished in the sister 
countries. These marriages are either ^^r ver^a d^ 
prcnenti^ or by promise deftUuro cum copula. The 
written declaration^ ^' I hereby declare that Johanna 
Gordon is my lawful wife, and I hereby declare that 
John Dalrymple is my lawful husband," signed by the 
parties, was held to be evidence of a valid and unim- 
peachable ^otch marriage — although having no other 

) 26 Geo. 2. c. 83, 
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foundation than the mere interchange of present con- 
sent.^ The case in which this was decided to be theii 
law was one of peculiar hardship^ and ruined, b^ond' 
repair, the happiness of an innocent ladj nearly related- 
to a noble family of the highest rank. In 1804, John 
Dakymple, afterwards Bad of Stair, while quartered 
with his regiment in Edinburgh, became acquainted 
with Miss Gordon, and signed the foregoing writing. 
He was shortly afterwards sent abroad, where he re* 
mained for several years. His acquaintance with MisS' 
Gordon had been very short ; and during this absence 
bis passion for her abated. He returned in 1808, and 
married Miss Laura Manners, in accordance with the 
rites and c^emonies of the Church of England.: Miss 
Gordon determined to assert her rights, and succeeded^ 
in 1811, in obtaining a solemn decree sustaining tho 
validity of her marriage. Again, the mere verbal ded^*- 
ration, ^' This is my lawful wife, and these are my 
lawful children," was held to constitute a marriage:^ 
And a letter, in these words, ^' My dearest Mary^-«— I 
hereby solemnly declare, you are my lawful wife, . al- 
thou^ for particular reasons I desire ourmamage to 
be kept private for the present.-^! am your affectionate 
husband, A. Hamilton," constituted a marriage, akhou^^ 
purposely suppressed from every one— even the wife 
had no knowledge of itimtil after her husband's deaths' 
22. The well-known Gretna Green marriages ac- 
quire their validity fi:om the mere expression of the 
consent of the parties to become husband and wife. There 
is no more charm in tlie particular place, than in the vil- 
lage blacksmith who officiated. His office was simply 
a profane mockery, and as to the place, any other spot 
within the Scottish boundary would answer the most 
impetuous of lovers as well ; but that being the nearest 
point of Scotland, was, in consequence, more frequently 
resorted to, and thus became known as it is. With the 
view to prevent these marriages from being contracted 
so hastily, a statute has been recently passed,^ declaring 

1 Dalrymple v. Dalrymple, 2 Ha^. Con. 54. 
» M«Adam v. Walker, 1 Dow. 148. 
* Cla. 4b F. 827. « 19 & 20 Tic. c. 85. 
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*^ that no iiregiilar Scotch marriage shall be valid unless 
one of the parties had Uved in Scotland for 21 days 
next preceding such marriage, or had his or her usual 
residence in Scotland at the date thereof." 

23. These declarations and consents of which we have 
spoken, must be banafidej and not intended for a pur- 
pose different from contracting marriage, or a marriage 
will not be thereby constituted. As where a gentleman, 
to get rid of his engagement with a young lady, pre- 
tended he was married to his dairy-maid, and the dairy- 
maid soon instituted a suit against him as her husband ; 
Court held, that it was only a sham, got up to deceiTe 
a third party, and not a marriage.^ 

24. Lastly, there may be a marriage in Scotland by 
what is called ^^ habit and repute :" and this on the 
eminently social principle, that if a man introduce a 
woman to the world as his wife, he should not hfi per^ 
mitted afterwards to disregard her, and declare her to 
have been all the time his mistiress. 

The very numerous topics which have an important 
bearing on the subject of marriage having been care-* 
fully, although briefly, discussed in this chapter, we 
shall now proceed to consider the provisions of the 
recent statute. 

> Stewart v. Menzies, Ho. Lords, 1841. 
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1. Divorce, legal meaning of the term, 

2. Husband may petition Court; adulterer to pay the costs, 
S, Court empowered to make decree, 

4. Differentfootvng of adultery by wife and by husband, 

5. Adultery by unfe entitles husband to decree^ if not barred, 

6. Eleven JBars to remedy enumerated, 

7. l«e Bar^ being accessory to the acTti^ferjr, d^ined and eX" 

plained, 

8. 2nd Bar^ connivajncey d^ned and explained, 

9. 3rd Bar, collusion, defined and explained, 

10. ith Bar^ condonation, defined and explained. 

11. Four preceding bars peremptory — seven following discre- 
- tionary. 

12. 5th Bar, Recrimination, d^ned and explained, 

13. 6th Bar, cruelty, defined and explained. 

14. 7th Bar, desertion defined and explained, 

15. 6M Bar, wilful separation, d^ned and explained-^ 

16. 9th Bar, wiifui neglect, defined and explained, 

17. lOth Bar, nisoonauct, defined and explained, 

18. llth ^ar, unreasonable delay^ explained 



1. The term Divorce, under the new lawv unp^i^s a 
dissolution of the marriage tie, as wholly and ^ectu- 
allj as it could be dissolved by the death of one of the 
parties. We shall now consider upon what grounds 
6uch a divorce can be obtained :— -first by the husband. 

2. The 271^ section of the act^ provides that the 
lutsband may present a petition to ike Courts praying 

> 20 & 21 Vic, c. 85. 
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that his marriage may be dissolved^ on the ground 
that hia wife has, since the celebration thereof, been 
guilty of adultery.^ 

3. By a subsequent section^ the Court is empowered, 
upon such petition, to pronounce a decree for dissolvini]^ 
the marriage in c&se it is satisfied that the charge of 
the petitioner has been proved ; and shall not find that 
the petitioner has been in any measure accessory to, or 
conniving at, the adultery of the other party, or has 
condoned^ the adultery complained of, or that the peti- 
tion is presented, or prosecuted in collusion. But the 
Court shall not be bound to pronounce such decree if id 
shall find that the petitioner has, during the marriage, 
been guilty of adultery, or if the petitioner shall, in the 
opinion of the Court,j2ave been guilty of unreasonable 
delay in i^resenting or prosecuting such petition, or of 
cruelty towards the other party to the marriage ; or of 
having deserted or wilfiilly separated himself or her- 
self from the other party before the adultery complained 
of, and without reasonable excuse ; or of such wilful 
neglect or misconduct as has conduced to the adultery. 

4. It will hereafter be seen that the legislature has 
put the adultery of the wife> and of the husband^ each 
upon very difierent footing. On the part of either it 
is a erime of a high order, and, from the vow with 
which they mutually engage their fidelity, " Witnessed 
before God"-^and accompanied, as it usually is, with 
circumstances of solemnity and religion which approach 
to the nature of an oath,— the married ofiender incurs 
guilt little short of perjury. But when it is the wife 
who ofiends, the crime is usually aggravated by cruelty 
to children, who are involved in their parentis shame ; 
and, as has been truly said, the wound received by the 

* The Court has power to order the adulterer to pay the costs 
of the proceedings. (Sec. 34.) 

* Sec. 31, App. p. 

N.B. To prevent frequent repetitions, it is understood that the 
word " sec." will hereafter have reference to a section of " The 
Divorce and Matrimonial Act,** 20 & 21 Vic. c» 85, which will 
he found in the Appendix. 

* Forgiven. 
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injured husband is ^' the most painful and incurable that 
human nature knows." 

5. The act of adultery, on the part of the wife, with- 
out more, therefore entitles the husband to a decree 
dissolving the marriage, unless his right is or may be 
barred in or by one or more of the ways referred to in 
the section of the statute last quoted. 

6. These bars are eleven in number, viz : 1, Having 
been accessory to the adultery ; 2, Connivance ; 3, Col- 
lusicm ; 4, Condonation ; 5, Recrimination ; 6, Cruelty ; 
7,Desertion; 8, Wilful separation ; 9, Wilful Aeglect ; 10, 
Misconduct ; and 1 1, Unreasonable delay. Upon each 
we shall make a few explanatory observations. 

7. First, being accessory to the adultery of the other 
party, this may be taken to comprehend all that mis- 
conduct by which the husband becomes the pander to 
his wife's guilt, exposes her to pollution, or encourages 
or promotes licentious conduct.^ The too common case 
in the Police-office reports of wretched men sending 
their wives upon the streets to get money by prosti- 
tution, comes of course under this head, la such cases 
the Court shall " dismiss*' the petition. 

. 8. Second, "connivance": to connive (fipomconnivo) 
is to wink at a thing, which a husband certainly ^^ 
who takes no notice of his wife's irregularities, but gives 
them full scope.* Active corruption is not necessary 
to constitute connivance. Passive acquiescence with 
the intention, and in the expectation that guUt will 
follow, is sufficient. There must be consent;* mere 
negligence, dulness of apprehension, or indifference on 
the part of the person accused of connivance, will not 
be sufficient.* It must be proved that the husband saw 
the train laid for the corruption of his wife, and saw it 
with pleasure, and gave a kind of passive acquiescence 
to it. In this, as in every other case, the presumption 
of the law is on the side of the accused ; and, therefore, 
if the acts are equivocal, the , presumption will be in 

1 See Mackenzie's Grim. Law, title '< Adalteiy.** 

* Timmings v. TimmiDgs, 3 Hag. Ecc. 78. 
3 Rogers y. Rogers, 3 Hagg. Ecc. 57. 

* Philipi v. Fhilips, 1 Robertson, 157. 

b3 
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favour of the party accused of connivance. But it is 
not necessary to prove connivance with vespect to the 
acfoal adultery. If a system of improper fieuniliarities 
be established, the Court will infer a corrupt intention 
as to the result^ and will not call for more direct proof.' 
But neither coarse nor brutal behaviour, obscene and 
disgusting language, and entire disregard of decorum 
on the part of a husband, either to or in the presence 
of his wife, will alone constitute connivance. Such 
conduct is indeed most degrading to a gentleman, and 
offensive Ur all good feeling, but it does not necessarily 
prove the husband acquiesced in the wife's adultery. 
Even cruelty and desertion, although tending to induce 
the wife to disregard her own duties, are not connivance. 
Facts to constitute connivance must have a direct and 
necessary tendency to cause adultery to be committed 
or continued.^ llie law imposes upon the husband the 
obligation of cautiously protecting his vnfe from all 
associations that might expose her purity to hazard, or, 
by lowering her standard of female virtue, prepare the 
way for the inroads of the seducer. If, indeed, courts 
were not sufficiently alert in maintaining the necessity 
on the part of the husband, jealously to watch over the 
' society, conduct and habits of his wife, it might occasion 
an irreparable injury to the great bonds of human hap* 
piness and peace. Connivance and collusion have 
hitherto destroyed, and hereafter will continue to 
destroyi all claim to a remedy by way of divorce. What 
degree of neglect, however culpable, short of an 
actual exposure of the wife to the seduction of an 
adulterer, is no wher& laid down, at least, with that 
distinctness and precision which woidd furnish a safe 
guide for the Court to act upon. Although no case has 
occurred, it may be conceived that a case might arise 
of such wilful neglect, or rather exposure* as might, 
without proving actual connivance, possibly bar the 
husband of all remedy of divorce. A husband might 
introduce his wife into society so abandoned, and ex- 
pose her to risks so great, as to render a deviation from 

1 Thompson v. Thompson, 8 Hagg. 
^ Stone V. Stone, 1 Bobertson, 110. 



BY THE HUSBAND. 19 

the paths of chastity the most probable, if not the 
necessary consequence. Under such circumstanees, the 
Court, perhaps, would not wait for proof of actual con- 
nivance on the part of the husband, but would hold 
him to the consequences of his own conduct, when the 
Itdulterous connexion arose from the society and temp- 
tations to which he had introduced his wife*"^ 

When connivance appears, the Court shall *' dismiss** 
the petition for divorce. 

9. Third, Collusion ; which is the next ground upon 
which the petition should be dismissed. Collusion may 
be described as a conspiracy or fraudulent concert to 
impose upon the Court and obtain a decree by putting 
forward a &lse case and keeping back or masking the 
true one; and not unlikely to occur where married 
persons, regardless of morals and tired of each other, 
are sighing for liberty.^ An agreement between the 
parties for one to commit adultery, so that the other 
may obtain a remedy as for a real injuiy, is coUusion.' 
The Court will watch that it ^all not be made " a 
party to a ju(i;gle for getting a divorce,^ and will look 
with a jealous eye upon undefended cases."^ 

It may be observed here, that the act requires that 
with the petition, the petitioner shall file an affidavit 
denying the existence of "any collusion or conni- 
vance."^ 

10. Fourth, Condonation : This means forgiveness, 
followed by a blotting out of the offence. "Where the 
injury is deliberately and knowingly condoned by the 
injured party, there in an end to all claim to redress, 
unless there be a new injury done, which will have the 
effect of reviving the original offence. There is an 
implied condition annexed to the forgiveness, that the 
injury shall not be repeated. If this is broken, the right 
to proceed for the former offence returns.^ 

1 Harris y. Harris, 2 Hagg. R. 45, and see Philips v. Philips, 
1 Robertson. 
' Per Lord Chancellor Cranworth.. 
3 Crew V. Crew, 2 Hagg. Ecc. ISO. 
^ Dunn V. Dmm, 2 Pmll. 403. 

^ Orde v. Orde, 8 Shaw's Scotch Rep. 150. • Sec 41. 
' See Doraiit v. Dorant, 1 Hagg. JBcc. 745. 
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In order to. found a good defence of condonation, it 
must be proved that the injured party was in the certain 
knowledge of particular acts of adultery, such as would 
entitle hun to proceed for a divorce.^ A husband may 
have suspicions of his wife's infidelity, he may have 
enough to satisfy his own mind, but not to construct 
a legal case. Under such circumstances, it is difficult 
to refrain &om cohabitation, as the means of discovery 
would be thereby firustratedi.^ Knowledge of what is 
condoned must be distinctly proved.* Much contro* 
versy usually takes place in cases where the defence of 
condonation is set up, as to the time the husband or 
wife obtained complete knowledge of the adulterous in- 
tercourse, dnd when it became their duty, if they were 
inclined to take legal steps, to refrain firom cohabitation. 
Mere residence in the same house will not amount to 
condonation.^ When a husband has received reliable 
information as to his wife's guilt, although he is not 
bound to remove her out of his house, he ought to c^ase 
martial cohabitation with her. If he acts as if he 
accredited the information, and yet continues to cohabit, 
he prevents his right to reparation.^ Lord Stowell held 
it necessary for a husband to prove that he had not 
slept with his wife after his knowledge of her adultery.® 
" The husband's facility to condone," says Sir,W. Scott, 
^' shows that he does not duly estimate the injury, and 
will make the Court watch jealously his subsequent 
conduct.7 

In a recent very important case, of Keats v. Keats 
and Montezuma, which is yet unreported,^ an explana- 
tion of the term condonation has, for the first time, 
been given. The question came before the Court upon 
appeal from the decision of the learned Judge- Qrdi- 

1 Legrand v. Legraiid, 2 Craigie and St, Scotch Bep. 596. 
' Timmhigfl v. Timmings, 8 Hsgg. 86. 
3 Durant t. Durant, Hagg. £cc 783. 

* Per Sir W. Scott, 786. 

* 1 Dillon V. Dillon, 3 Curt. 91. 

" Timmings v. Timmings, 8 Hagg. £cc. 84. 
' Ibid. p. 78. 

^ Feb. 1859. Before the Lord C, Mr. Justice Wightman, and 
the Judge-Ordinary. 
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nary. The factB appeared to be these : The petitioner, 
a gentleman of considerable property, prayed for a 
dissolution of marriage, on the ground that his wife had 
been guilty of adultery with the co-respondent, a Spa- 
niard, named Pedro de Montezuma. Mrs. Keats pleaded 
a denial of the adultery and condonation* On the trial 
of these issues before ike Judge-Ordinary and a special 
jury, the fact of the adultery was not disputed, but a 
great deal of evidence was given in support of the plea 
of condonation. It appeared that Mrs. Keats, after 
leaving her husband, had lived in Dublin with Don 
Pedro for several weeks in the early part of last year. 
When Mr. Keats discovered her he presented the pre- 
sent petition. A correspondence was subsequently 
entered into between Mr. Keats and his wife's mother 
and other members of her family, in the course of which 
he expressed his desire to have the matter amicably 
arranged, and his regret that proceedings had been 
instituted in this Court. An aunt of Mr. Keats came 
over to England from Jersey, and had some interviews 
with Mr. Keats, with the object of bringing about a 
reconciliation. Mr. Keats on one occasion set out with 
h^ in Ids carriage with the intention of paying a visit 
to his wife, but he ccdled on his way to the railway 
station at the office of his attorney, and after an inter- 
view with that gentleman changed his mind. On the 
27th of November, 1858, when* the petition was ready 
for hearing, Mrs. Keats, her sister, and her sister's, 
husband, called unexpectedly at Mr. Keats's house. 
The sister's husband first went in, and after a short 
conversation with Mr. Keats they both went out to the 
carriage, and Mr. Keats then saw his wife* He re- 
turned to the house with the sister, and was followed 
by her husband, and Mrs. Keats. They all entered 
into conversation. Mr. Keats asked his wife for ex- 
planaticms of her conduct, and she replied to some of 
his questions. He agedn expressed his wish to have the 
matter quietly settled, and not to proceed with this suit. 
They stayed about three hours, had lunch, and were 
fihowa over the house, and Mr. Keats made an appoint- 
ment with the sister's husband at the office of his at- 
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tomey, in order to give instructions to stay proceedings. 
Mr. Keats, in taking leave of his wife, said, — ^^ I hope, 
my dear, we shall understand one another better, but 
we must not revert to the past.** She asked him to go 
and see her at St. Leonard's, but he replied that ^' as 
the matter was on the eve of being settled he would not 
go till afterwards.'' Mr. Keats did not keep his appoint- 
ment, and the case proceeded to triaL Upon this 
evidence the Judge-Ordinary told^ the jury that the 
petitioner was entitled to their verdict upon the issue 
of condonation, unless they believed that he intended 
to '* blot out the offence imputed^ so as to restore the 
offending party to the position which she had occupied 
before the offence was committed." The jury found 
that the respondent had committed adultery, and that 
the petitioner had not condoned it, and they awarded 
£1,000 damages against the co-respondent. On the 
first day of the following Term a rule nisi for a new 
trial was ordered, on the grounds that the learned 
Judge's definition of condonation was incorrect, and 
that even if it were correct the jury were wrong in 
finding that there had been no condonation. 

On the one side as cause against the rule, passages 
from Cicero and from CtBsar were read by the learned 
counsel to show that in the Roman law, condonation 
meant not only a pardon and the remission of a penalty, 
but also a restoration to the favour of the person con- 
doning ; and Sanchez was cited as an authority for the 
proposition that verbal condonation, not followed by 
any act, might at any time be revoked by the person 
condoning* It was further urged that there could be 
no condonation without a continuation or a resumption 
of conjugal intercourse. On the other side, however, 
it was denied that cohabitation was necessary to con- 
donation, and submitted that the reason why there waa 
DO precedent of a verbal condonation, was that it had 
never yet been suggested that an express condonation 
by words or by writing was inoperative. There was 
no authority for the proposition that condonation im- 
plied a restoration of the offending party to the position 
which he or she occupied before the ofibnce was com* 
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mitted ; or that by the law of England, condonation 
oould not be inferred from language as well as from 
conduct. It had been distinctlj laid down in the 
United States and in Scotland that it might be ex- 
pressed by words and by writing. And it was Luther 
contended that the conduct of Mr. Keats, and the 
expressions in his letters, coupled with the words used 
by him at the interview with his wife on the 27th of 
November, clearly indicated m intention to restore her 
to the position [she had occupied before the adultery 
was committed ; and, therefore, the jury were not justi-> 
fied, even assuming the learned Judge's definition of 
condonation to be correct, in coming to the conclusion 
that the adultery had not been condoned. The Lord 
Chancellor said the question of condonatio^ was one of 
very great and general importance, and the Court had 
now to decide whether the definition of it given by the 
learned Judge-Or^inary was to be adopted as the prin- 
ciple upon which ajl similar cases were to be decided « 
It was admitted that nothing was to be found ip the 
reports of the ecclesiastical courts in explanation of the 
term condonation, because, as was clearly pointed out 
by the Judge-rOrdinary, the Judges of the Ecclesiastical 
Courts were Judges both of the law and of the fact, 
and when the question of condonation was raised before 
tbem the law was never argued, as it was supposed to 
be well known to them. The word, like many others, 
having become familiar by daily use, was believed to be 
thoroughly understood until the neces0ity arose for de^ 
fining it. Every one who heard the dear definition 
given by the Judge-Ordinary must know that when he 
used the words ^' blottiQg oi^t," he could not be under* 
stood as speaking literally, because the offence, onoe 
having been committed, could not actually be blotted 
out, but that be used the words in the sense that the 
offence should be no more remembered against tha 
offending party. There was the highest sanction for 
that form of expregs^n x — '^ I, even I, am he that bloti 
teth out thy transgressions for mine own sake, and will 
not remember thy sins," the meamng being, I will sq 
f^t towards you as if the transgression had not tak^i^ 
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place, and the sin shall no more be imputed to you* But 
the second part of the learned Judge's proposition ex* 
plained and restricted the first part by adding that it 
must be such a blotting out as restored the wife to h^ 
former position* That was contended^ to be incorrect, 
because it excluded condonation bywords only. On the 
other hand, it was asserted that no condonation by 
words was sufficient unless followed by intercourse. 
It was, in his opinion, unnecessary to resort to the 
Boman classics or to Sanchez for the meaning of con- 
donation, for words frequently departed widely in the 
course of time from their original meaning. In the 
course of the argument it was submitted that even if a 
husband were to say, with a knowledge of his wife's 
adultery, "I forgive you, but IwiU never see you 
again," that forgiveness amounted to verbal condona- 
tion. Surely, if that proposition were admitted, every 
species of artifice would be resorted to by the wife and 
her friends in cases of this kind to extract firom the 
injured party the words which were to have such a 
powerful effect ; and the sudden impulse of affection, 
the importunity of friends, or surprise, or weakness, 
might cause him to let fall a hasty expression of for- 
giveness, which, when once uttered, would be irrevo- 
cable. How naturally, too, would compassion for a 
guilty creature, with whom was associated the remem- 
brance of former days of happiness, find vent in sudi 
an expression. Although the husband'might know that 
the separation must be perpetual, he might feel anxious 
to lighten the load of his wife's guilty despair bywords 
of forgiveness. Following out the idea of Lord 
StoweU, that condonation was a good plea in bar, as it 
was not fit that a man should sue for a debt which* h» 
had released, the counsel for the wife argued that the 
husband, by forgiving the ofifence, might ^Ve up hiff 
right to sue for a divorce by reason * of that ofibnoe, 
althou^ he did not intend to restore her to her former 
position. But carrying an illustration too far, gave rise 
to great fallacies. The position of a wife who had 
committed adultery was rather analogous to thatof a 
person who had incorred a penally than to that ciantt 
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who owed a debt ; she had exposed herself to the penalty 
of having the marriage tie dissolved, and had lost her 
right to insist on cohabitation. True, forgiveness was 
an act of the mind, but it could only be manifested by 
words and by outward acts. It might be proved by 
strong and unquestionable acts, but words, however 
strong, ^ould only be regarded as imperfect forgiveness ; 
and, unless followed up by recoilcitiation and the rein- 
statement of the wife in the position she occupied befcnre 
she transgressed, must be incomplete. It had been 
argued that condonation could only be established by 
proof of actual intercourse, but that might in some<;ases 
be a wholly inadequate test. In his opinion, how- 
ever, there could be no condonation which was not 
accompanied by conjugal cohabitation. Dr. Lushingten 
in ^ Campbell v. Campbell*' (1 Deane, 288). took this 
view, for he said, ^'Condonation is connubial inter- 
course with full knowledge of all the facts.'' By taking 
this view the nature of the cohabitation, which was to 
establish condonation, was left to be adapted 4o the 
varying conditions and circumstances of different par- 
ties. The language of the Judge* Ordinary as to the 
restoration of the wife to her original position did not 
mean that cohabitation was to be renewed with all the 
circumstances that had surrounded her former life. -She 
might live with her husband again as a wife, but she 
must live as a degraded wife. The degree or extent to 
which former privileges were to be restored did not 
enter into the question. He agreed with the Ju^ge- 
Ordinary that the forgiveness which was to take away 
the husband's right to a divorce must not fall short of 
reconciliation, and must therefore be shown by a rein- 
statement of the wife in her former position, which ren- 
dered necessary proof of conjugal cohabitation, or 
restitution of conjugal rights. With regard to 4ihe 
second point on which the rule had been obtained, he 
thought that the evidence ftdly justified the verdict 
pronounced by the jury.— The other learned Judges 
concurred, and the rule for a new trial was discharged. 
Bat we have stated, that even after condonation the 
offente may again be revived. In reference to this 
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subject, it is to be regretted that the law is soinewiiiit 
xuxsettled, and undefined. No doubt, each offence for 
which the statute provides a remedy ccm, after condo- 
nation, be revived by a new offence of a similar nature* 
Fresh acts of cruelty will revive former acts of cruelty; 
but the question is, will (for instance) present acts of 
cruelty revive a former act of adultery ; or, will nothing 
short of what will substantively and separately esta- 
blish a new case of adultery, set aside condonation of 
adultery as a bar? When this question comes to 
receive judicial consideration, there is no doubt the 
Court will decide that the new injury need not neces- 
earily be of the same nature or maU^de as the offence 
it revives. Forgiveness is an act of generosity ; it is 
meritorious, and ought to be rewarded rather than 
punished. The party who has forgiven once can for- 
give again, if forgiveness be merited. Condonation 
should be construed liberally in favour of the injured, 
and should be held to carry with it an implied condi- 
tion respecting the future general conduct of the offen- 
der. In return for forgiveness, something more is 
expected than the mere refraining from a repetition of 
the particular injury condoned. The forgiveness of 
one offence should not be allowed to be an inducement 
for the committal of another. If a woman condone 
acts of cruelty to-day, why should the husband be in a 
better position to commit adultery to-morrow? Justice 
requires that, under such circumstances, the wife should 
at once be put in her original position, by the removal 
of the effect of the condonation, otherwise she alone 
would be the sufferer ; while Uie husband would be 
rewarded by freedom from the consequences which 
would have followed his offences. We may assume 
therefore that fresh acts of cruelty would revive former 
acts of adultery, as well as of cruelty. 

When condonation is duly proved to exist, the Court 
will " dismiss" the petition. 

The preceding four bars are peremptory, rendering 
it obligatory on the Court to dismiss the petition ; whjle 
the seven following are discretionary, leaving it with 
the Court to grant the relief or not, as it sees fit, 
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12« Fifth, Recrimination. Establishing to the satis- 
faction of the Court, that the petitioner has, during the 
inarriage, been guilty of adultery, constitutes re-crimi- 
nation. This plea is allowed because of the nature of 
the injury: beiug private and the relief private, the 
latter ought to be granted only where the petitioner 
comes into court with dean hands. It may be consi- 
dered doubtful, notwithstanding that the words of the 
statute are '^during the marriage,'^ whether, if the 
subject*matter of the recrimination occurred subsequent 
to the adultery charged in the petition, the Court would 
refuse a divorce. The House of Lords rejected such a 
plea.^ And it is left perfectly in the discretion of the 
Court to do likewise. The section provides that " the 
Court shall not hehound to pronounce a decree of divorce 
in case it shall find that the petitioner has, during the 
marriage, been guUty of adultery."^ 

13. Sixth, Cruelty. Cruelty may seem to be con- 
fined to actual personal violence, but in the law, as shall 
be observed presently, its meaning is much more ex- 
tensive ; and not only are the acts and expressions, but 
the ages, rank, and position of the parties, taken into 
consideration. In respect to age: What takes. place 
between young people, who have had scarcely time to 
know each other's dispositions, and those whose union 
has been cemented by common habits and reciprocal 
toleration, cannot be viewed in the same light. And 
with regard to rank : A blow of the fist, which in the 
i^umbler classes is followed by reprisals and instantly 
forgotten, will, if administered in a higher station, 
prove ever fatal to conjugal repose. Personal violence, 
in any station of life, is cruelty; but to constitute 
cruelty the law does not require actual injury to the 
person ; the threat of such injury is sufficient. There 
may, too, be a systematic persecution without blows, 
which will amount to cruelty. Suppose a man were 
continually charging his wife with every sort of im* 
moral conduct, and there was not a shadow of founda- 
tion for th6se charges, made before her faoiily, her 

1 Major Campbell's case, Macq. H. of L« 591« 
« Sec. 31 
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frknd% relatived,. and servantd, and in the face of the 
world ; there is very little doubt tha^ trhat now rest 
only upon q[Hniony wovtld ultimatelj assume the form 
ci decision, n&mekjy. that such injurious treatment, 
making the marriage state impossible to be endured, 
and rendering life itself most unbearabley would be held 
to be cruelty.^ In a Scotch case, neariy a century ago, 
the aikgation against the husband was^ that he ^' Dis^ 
liked and skumied his wife, ceased to cohabit with her* 
reused to salute her, took a;way her child from her, 
a&d sent her victuals by a common street porter/' 
These facts being proved were held to be sufficient*^ 
And in anotiier case, where the charge was that the 
husband threatened ^* to Ihrow a knife in his wife's 
face," coupled with another fact, namely, Uiat ^*he 
thrust his fist in her mouth, she having a chikl in her 
arms, the Court awarded separation.' In the case of 
the Countess of D * . , it was definitively laid down, 
that the Court has a guage for the diversitiea of rank 
and fortune in estimating cruelty. In that case the 
atrongest thing, in the way of personal violence^ charged 

s^ainst Lord D was but a forcible holding ofheAj 

P ' s hands, and his saying that he would *' thrash 
her if the law allowed him." 

The learned Judge,^in delivering judgment, refers to 
the acquired feelings and tastes incident to high rank— 
the delicacy of a wife brought up so tenderly— herself 
of noble birth — ^her consequent unfitness to sustain such 
usage; and withal the husband's great fortune, his 
squalid establishment— -dilapidated house-^faded fur- 
niture—and coarse fare ; even hard salt beef«-^and the 
solitary dipt candle are adverted to. And he held that 
when he saw '^ the husband has recourse to any sort of 
treatment short of " thrashing" the Countess, he could 
not say she could with safety return to him«"^ Spitting 
in the face, being a gross personal insult, is an act of 
cruelty, and may be aggravated by the constitutional 

1 Patterson t. Kossell, 7 Bell, App. Ca. 837. 
' Arthur v, Grourly, 2 Faton's Rep. 184. 
' Harris t. Harris, 2 Hagg. Con. 148^ 

* Sir Herbert Jenner Faust. 

• 2P v,D ^,lBoh.XQ6, 
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delicttcj of the wife.^ The accnsation of incest inade 
by a gentleman against his wife, is cruelty of a grievous 
character.^ And under this head also come ^^ the com-* 
munication of an infamous disease ;"^ and debauching 
female servants. 

When cruelty is established by way of defence, 
<< the court shall not be bound'' to grant a divorce. But 
it would appear will not regard such a defence if the 
wife have, by provocation, brought upon herself the ill- 
treatment complained o£^ 

14, Seventh, Desertion. The Court holds the same 
discretionary power with regard to desertion. When 
established by way of defence, '^ it shall not be bound'' 
to grant a divorce. There are no cases or authorities 
from which we can furnish a legal definition for de- 
sertion. The word implies '^ forsaking and abandon^ 
ing.*^ But it appears it is not necessary that the party 
deserting should leave the country. Tbe principal in- 
gredient of the offence is the breaking off of the pri- 
mary object of ■iarriage^--nuptial cohabitation. There- 
fore tbe supposed case of a man of fortune having a 
liouse in London where he maintained his wife with a 
liberal establishment, an equipage siutable to her rank, 
ftnd everything furnished at her husband's expense ; 
but residing himself apart from his wife in a d^erent 
part of the Metropolis, would amount to desertion.^ 

16. Sighth, Wilful separation. When wilful separa- 
tion takes place, the ends for which marriage was in- 
stituted are firustrated as in the case of desertion. It is. 
in the sense intended by the statute, a state to which 
the law gives no countenance. A man's profession or 
business may oblige him to visit parts of the world, or 
liv^ under circumstanees which would render it im- 
possible to have his wife with him. If such were the 
real cause of his separation from his wife, it is jus- 
tifiable ; and a woman cannot set it up as a bar. But 
if the alleged cause of absence should appear to be 

^ Colbnm's case, Betley, l49--Otway v. Qtnray, 2 Phill. 80. 

' Bray v. Bray, 1 Hogg. Ecc. 167. 

' Collett V. CoUettjlCurt. 168— Ciocci v. Ciocd, 1 Spinks^SI. 

* Waring V. Waring, 2 Hagg. Oon. 168, 

^ The speech of Mr, Henly, M J*., en the debate. 

D 3 



80 noCBiBDnras wt, ditobcs 

merdy a colorable pretence ; or, that having left home 
under any drcnmstances that justified^ his doing so, yet 
that he had improperly remained away longer than he 
might have done, the case would be different; and 
when established by way of defence, ihe Court shall 
not ^^ be bound'* to grant divorce. 

16. Ninth, Wilful neglect The law imposes upon 
the husband the duty of watching over the society, con- 
duct, and habits of his wife, and holds him answerable 
for every act and omission of his that may expose her 
purity to hazard, or render her the more easy prey to 
the seducer.^ In Colonel Clayton's pase, it appeared he 
had permitted the visits of persons to 1^ house under 
circumstances which ought to have excited suspicion in 
a well-regulated mind, and his conduct generally, in 
being so frequently from home, was said to have been 
marked by extreme neglect.^ A husband is bound to 
give his wife some superintendence when she is placed 
in dangerous situations.^ If such were not the case, 
society would suffer, and many an abandoned husband 
would willingly lead his wife into temptations from 
which it would be impossible to escape, in order to 
accomplish his own ends. Where there are imputations 
of negligence against a husband, he should bepuqiazed 
with evidence to rebut them.^ Perhaps the new court 
will, in many cases, after the example of the House of 
Lords, require the husband to prove what his conduct 
has been, and that he had used due eare^ diKgenoe, and 
cantion.<i 

The wilfid neglect most be ^'snch as has conduced to 
the adultery.'*^ When established by way of defence, 
'^ the Courts shall not be bound to grant divorce. 

1 7. Tenth, Misconduct. The term misconduct has 
reference to such acts of the husband, as, although only 

I Snlliyan's case, MMq. H. of L* 687— Lord Lismore^fi case 
Macq. H. of L. 640— Graham's case, Macq. H. of L. 600. 

> Harris y. Harris, 1 Hagg. B. 415. 
3 Macq. H. of L. 661. 

< Foster y. Foster, 1 Hagg. Con. 145. 

> Dundas* case, Macq. H. of L. 609. 
* Taaffe's case, Macq. H. of L. 626. 
7 Sec. 81. 
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afbciing himsdf direcUj, have an indirect influence 
upon the wife. Thus, suppose he is an incoirigil^le 
drunkard or gambler, who, bj brioging destitution upon 
his wife, drives her to solicit prostitution, and so con- 
duces to the act of which he complains. When cases 
of a character similar to the one here supposed arise, 
the Court will, no doubt, ezerdse its discretion iq re- 
fusing to grant divorce. 

The misconduct must be ^^ such as has conduced to 
the adultery."^ And*when established b<^ way of de- 
fence, the Court " shall not be bound'' to grant divorce. 

18. Eleventh, Unreasonable delay. The question of 
what lapse of time between the conmiission of the 
offence and the proceedings for redress shall be deemed 
unreasonable delay, is one entirely for the judicial mind 
of the court. Cases have heretofore been brought for- 
ward in the House of Lords, after standing in abeyance 
for years. It was decided in one case that to the wife's 
remedy delay was not a bar.^ But subsequently a wife's 
suit was dismissed because there was '' very great delay 
in the prosecution."' A suit instituted after fourteen 
years' knowkdge of adultery, was dismissed.^ The effect 
of dday, however, might be got over by showing want 
of fonds.^ . 

These precedents will probably form an element of 
consideration for the Judges of the new court, in de- 
ciding what delay is, and what delay is not, unreason- 
able. 

Should unreasonable delay exist, and be established 
by way of defence, ^' the Court shall not be bound to 
grants divorce.* 

Having set out and explained in this chapter the 
ground upon which a husband is entitled to petition for 
divorce, together with the several bars to his remedy, 
arranged under eleven different heads, we shall pass to 

1 Sec. 81. 

* 1 Hagg. Ecc. 740, 766. 

• Walker t. Walker, 2 FhiU. 152. 

« A. B. & C. D., 16 Second Ser. Scotdi Ca. 976. 

* Coode V. Coode, 1 Curt. 755. 

• Sec. 81. 
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the next chapter'-^the nibj^ct of which shall be ^< pro- 
ceedings for divorce by the wife''-^the grounds upon 
which she is entitled to petition, and the bars to her 
remedy. We shall afterwards refer to the proceedings 
— petition, answer^ &q» to proof of marriage, and the 
evidence requisite to support the charge of sulultery. 



CHAPTER m. 

DIVORCE— PBOCEEDINGS BY THE WIPE 



1. Wtfe may petUion for ineestuotu culuberp alone, 

2. Husband bound to bear expenses, 

B, Other offences necessary when adultery not tnceatuous, 

4. Nature of the offences. 

5. Cruelty explained, 

6. Cruelty provoked meets no redress, 

7. Desertion explained 

8. Eecapitulatton o/ wives* rights. 

9. Bats to her remedy. 

10. Condonation less stringent against wife. 

11. Decree to be pronounced — m what evmi. 



1. A wife cannot proceed for cliTorce on the ground 
cf adultery alone, unless it be incestuous adultery : that 
is, adultery committed by the husband with a woman 
with whom, if his wife were dead, he could not lawfully 
contract marriage, by reason of her bdng within the 
prohibited degrees of kindred.^ Between the offence 
of adultery by the husband and the same offence by the 
wife, the difference is boimdless. Accordingly the law» 
while it gires the husband the remedy tor one single 
act of adultery on the part of the wife, requires that, 
to entitle the wife to a decree, she must, except in the 
case of incestuous adultery not only prove the com- 
mission of '' adultery" by the husband, bat also that it 

> Sec 27. And dee Booik of Common Fmyer, tiUe ** Table of 
Kindred and AfSnity.** 
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is accompanied by one or more of the following of- 
fences^ : — 

2. First, that he committed bigamy ; second, that 
he committed rape, sodomy, or bestiality ; third, that 
he has committed such cruelty as, without adultery, 
would, under the old law, have entitled the wife to a 
divorce a mensa et tkoro ; fourth, desertion, without 
reasonable excuse for two years or upwards.^ 

3. The nature of the first offence is so well known, 
as not to require explanation. The second we shall 
pass over for obvious reasons. But it will be desirable 
to make a few observations about the third and fourth. 

4. As to the third offence, namely, — " such cruelty 
as without adultery would have entitled her to a di- 
vorce a mensa et thoroJ^ On this subject the reader 
is referred back to the definition of cruelty, and the 
several authorities upon that subject, given in the 
chapter just concluded, which are directly applicable 
here, the court having in most of those cases awarded 
divorces a mensa et ihoro.^ 

Lord Stowell, in speaking of the difficulty of laying 
down, under the infinite variety of possible cases that 
may come before the Court, any safe description of 
cruelty of such a nature as would warrant the court 
to grant divorces a mensa et thoroj says, ^^ Danger to 
life and limb is usually assigned as the ground upon 
which the Court proceeds to grant a separation. The 
Court has never been driven off this ground. Proof 
must be given of a reasonable apprehension of bodily 
hurt. The Court, however, is not to wait until hurt is 
actually done ; but the apprehension must be reason* 
able ; it must not be apprehension arising from an ex- 
quisite or diseased sensibility of mind."^ There must 
be something which renders cohabitation unsafe, or is 
attended with injury to the person, or to the health of 

1 Parliament, as well as the Ecclesiastical Courts, always 
obliged the husband to find means, when necessary, for suing 
against him, or resisting his proceedings ; so will the new Court, 
no doubt, enforce a siimlar obligation. 

« Sec 27. 

3 In the new act called '' judicial s^Muration." 

* Evams v. Evans, 1 Hagg. 87. 



BT THE WIFE. 35 

the party, to call for the interference of the Court. 
Words of menace, leading to a reasonable fear of per- 
sonal injury, are sufficient.* Deprivation of proper food 
and fuel was treated as cruelty,^ and an attempt to de- 
bauch female servants is considered gross cruelty. 

5. But " cruelty committed by a husband upon the 
wife, provoked by her own misconduct, is nOt such 
cruelty as, without adultery, would formerly have en- 
titled the wife to a divorce i mensd et thoro,"^ and will 
therefore not now be available for her in seeking a 
divorce under the new law. Redress is afforded only 
on the assumption that she has not been the authoress 
of all her own safferings. If her conduct has been im- 
proper, the remedy is in her own hands-^-she must 
change it ; otherwise the wife would have nothing to 
do but misconduct herself, provoke the ill treatment, 
and then complain. But it is not meant that the law 
would not interfere if misconduct is visited by Ihe hus- 
band with intemperate violence. 

6. The fourth offence, "Desertion, without reasonable 
excuse, for two years and upwards." We must again 
refer the reader back to the observation in the pre- 
ceding chapter, under the heads *'Desertion,"and '• Wil- 
ful separation." To what is there offered we will add, 
it is not the policy of the law to make a husband liable 
to be called upon by his wife to account for his absence, 
and that failing to assign an excuse satisfactory to her 
reason, that the offence should be complete. It will 
rather lie upon the wife to show that the absence is 
malicious — ^for the deliberate purpose of abandoning 
the conjugal society. When the husband has taken a 
mistress with him, it would be nearly impossible to 
imagine a reasonable cause for being absent &om his 
wife, yet able to cohabit with the mistress. In such 
a case malice may be inferred. 

7. We may repeat, that a wife is entitled to proceed 
for divorce for the incestuous adultery of her husband ; 
or for adultery not incestuous if coupled with, at least, 

' Dnrrant v. Dorraat, 1 Hagg. 767. 

? Westmeath ▼. Westmealh. 

» Waring v. Waripg, 2 Phill. 132, 
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4me of the offences before enumerated. We ahall next 
fiee how her remedy may be barred. 

8. The bars to divorce, eleven in number, are the 
same as in proceedings by the husband. They are-^ 

1, Having been accessory to the adultery ; 2, Con- 
nivance; 3, CoUasion; 4, Condonation; 5, Recrimina- 
tion ; 6, Cruelty ; 7, Desertion ; 8, Wilful separation ; 
d, Wilful neglect; 10, Misconduct; 11, Unreasonable 
delay. The observations we have already made upon 
these several topics, apply, in principle, if not in terms, 
equally to the proceedings under consideration as to 
where the husband is the party seeking relief; except, 
indeed, a few which manifestly apply to the case 
of the husband only. On the whole, the nature of 
the several offences being defined, the re will not be 
any difficulty in deducing inferences as to what would 
constitute an offence of the same character on the part 
of the wife. Indeed, the substitution of the word 
^< wife" for '^ husband" wiU, in many instances, be suf- 
ficient. To avoid repetition, we shall, therefore, be con- 
tent with directing the reader's attention to tho^e 
observations ; and with making a few passing comments 
on the fourth bar. 

9. Condonation is justly held less stringent in the 
wife. It is a merit in her to bear, and endeavour to 
redatm. It is not her duty, till compelled by the last 
extremity, to have recourse to legal remedies.^ There- 
fore, imder circumstances, returning to the husband's 
bed was held not to be a condonation of previous 
cruelty.^ The law will make great allowance for the 
situation in which a wife is placed ; without the means 
of leaving her husband ; generally of habits of in- 
decision ; in most instances unwilling to drive matters 
to an extremity ; in all, where there is a fiunily^ having 
before her eyes the prospect of a separation from her 
children, and of leaving them under the guardianship 
of one from whom they are not likely to derive much 
attention or beneficial instruction. These considera- 
tions must be allowed to weigh in such cases ; and 

1 D'Agtdlar t. D*Agiiilar, 1 Hagg, £ec 786. 
> Hart 7. Hart, 2 Spinks, 198. 
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therefore many circumstances will, where condonement 
is pleaded against a suit for divorce by the wife, be 
often disallowed, although an opposite conclusion would 
be deduced supposing the husband complainant, because 
he is degraded by*exercising a forbearance which, on 
the wife's part, is often the result of the most amiable 
feelings, and. which, instead of lowering, not unfre- 
quently exalts her character in the world. ^ Conjugal 
cohabitation after an act of adultery avowed by the 
husband to the wife, may be condonation ; but it does 
not follow that because she overlooked an offence that 
she could not prevent that she is to be construed to give 
universal license to unlimited debauchery. On this 
subject it has been said that wives should not be en- 
couraged to spy over their husbands' actions out of 
doors, carrying with them suspicions and jealousy, dis*- 
quietude and misery into other families : and that where 
the wife can forgive she ought to forgive. Her hus« 
band, as the wise, good, but rough Dr. Johnson says, 
can impose no bastards upon her. But even to this 
there is a limit. No woman would be justified in 
remaining in the same house with her husband's con- 
cubine — sharing the turpitude of his crime, and par- 
taking of his polluted bed — degrading herself before her 
children and domestics in the sanctuary of repose to 
which purity is indispensable. 

10. IShould the Court be satisfied on the evidence 
that the facts which entitled the wife to petition for 
divorce have been proved, and should none of those 
bars referred to appear to the Court, or be established 
by way of defence, the Court shall pronounce a decree 
declaring the marriage to be dissolved.^ 

We shall now enquire into the requisites of the ne- 
cessary petition, answer, &c., and of the evidence the 
Court will require to support the charge of adultery. 

^ Greenhill v. Ford, 2 Shaw*s Seotch App. Ca. 442. 
• SecSJ. 
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PROCEEDINGS— PETITION— ANBWEBS-EVIDENCE. 



1. Proceedings must commence by petkion, 

2. Form of petition and general reqtdsites, 

3. Adulterer to be correspondent to htttband*8 petition, 

4. Husbands concubine need not be co-respondent to wifes 

petition, 

5. Reasons for ike distinction, 

i>. Affidavit to be filed ujith petition-reasons for requiring — 

contents. 
7. Must be sworn at Westminster, 
£. Citation issues when petition and affidavit fUed, 
9. Served unth copy petition onrespondent and co-respondent, 

10. Application to Uourt if service cannot be effected, 

11. Court most unwilling to dispense with service, 

12. Mespondent to file answer tn 21 days, 

13. Form of answer and contents, 

14. Petitioner and respondent may fie fur Aer pleadings, 

15. Questions (ffact may be tried by a jury, 

16. Trial — how proceeded with, 

17. Alimony allowed to wife, pending suit, 

18. Proofrequisite to support averment of adultery, 

19. Confession of either party sufficient, 

20. Duty imposed upon the Court, 



1. Whether the husband or wife is the applicant, the 
proceedings for divcMrce must be commenced bj a peti- 
tioh^^ stating as distinctly as the nature of the case per- 
mits the facts upon which the claim to have the 
marriage dissolved is founded. 

2. The form of petition in both cases is the same.^ 
Jn general it states the marriage ; the subsequent co* 

I Rules. & 0. 1. ' See Appendix, p. 93. 
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habitation ; that there was issue of the marriage, 
any; the offence committed; and concludes with a 
prayer for relief.* The parties should be properly 
described, and a ]:easonable specification of time and 
place given throughout; property brought on the 
marriage settlements made, and other rights existing ; 
and, separations, if any, with the causes occasioning 
them, ought to be stated. 

3. To a petition presented by the husband the al- 
leged adulterer must be made a co-respondent, unless, 
upon special grounds, allowed by the Gourt.^ The 
adulterer being either unknown, or perhaps being out 
of the jurisdicticm, may be assigned as a reason for 
not maldng him a co-respondent 

4. It is, however, unnecessary to make the person 
with whom the husband is alleged to have committe<^ 
adultery a co-respondent to the wife's petition. But 
Court may direct it to be done.^ 

5. The main object of bringing the adulterer in the 
former case before the Court, is that he maybe mulcted 
in costs,^ and in damages for his delinquency, if damages 
are clauned.* The absence, in most cases where tiie 
wife is the petitioner, of any foundation for these reasons, 
as well as many considerations arising from the different 
situations of the parties, no doubt, caused the legisla- 
ture, unless in special cases, not to require the person 
eharged with having the adulterous connexion with 
the husband to be brotfght before the Court. 

6. With every petition there must be filed an affi- 
davit verifying the same, and stating that there is not 
any collusion or connivance between the depcHient and 
the other party to the marriage.^ It was considered 
that many fictitious suits might be instituted, and with 
the view to nip the evil in the bud, an affidavit, so- 
lemnly denying all collusion and connivance, is 
required. 

' A petition for divorce may pray alternatively for judicial 
reparation. 

« Sec. 28. » Ibid. 

* Sec 34. * Sec 33. 

* Sec ih 



40 PETITION AND AK8WEB. 

7. This affidavit must, in all cases, be sworn before 
the Court at Westminster. 

8. On the petition and affidavit being filed, a<;itation 
is issued, commanding the Respondent, within eight 
days of the service, to appear in Court, and answer the 
petition, or, in default of so doing, ^ the Judge will pro- 
ceed to hear the charge or charges proved, and plt)- 
nounce sentence, his or her absence notwithstanding.^ 

9. The citation is then served, together with a copy 
of the petition, under the seal of the Court,* personally 
upon the respondent,* and upon every party whom it is 
intended to make a co-respondent in the cause.^ 

10. In cases where personal service cannot be ef- 
fected, an application is made to the Court to substitute 
dome other mode of servicfe ; or, under the provisions 

Act, to dispense with service altogether.^ 

11. The Court is very slow to dispense with service 
of the petition. In one case, where the petitioner, a 
client of the writer's, had been for nearly five years 
deserted by her husband ; and it was sworn that the peti<^ 
tioner did not know, nor had she within her power, the 
means of ascertaining in what particular part of Aus- 
tralia her husband then was, yet, it appearing possible, 
although not probable, that the requisite service might 
be effected, the Court said, having regard to the im- 
portance of the proceedings, it would not pronounce an 
order dispensing with service until it saw that not 
merely was service attempted, but further, that every 
reasonable effort to that end had proved ineffectual. 
Substituting some other mode of service is a different 
thing ; to avoid inconvenience and delay the Court will 
readily do this, if it can be satisfied that the citation 
and petition will come to the hands of the proper par- 
ties, in any other manner that may be suggested. 

12. Within twenty-one days^ from the service of the 
citation the respondent is to file an answer to the peti- 

J Rules and O. 4. ' Rules and O., Form 6. 

' Rules and 0. 6. * Rules and 0. 4. 

6 Sec. 62. * Rules and O. 10. 

7 Unless more extended time be allowed by the Court, 
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tion, otherwise the petitioner shall be at liberty to 
proceed to proof of his or her petition.^ 

13. The answer* is a pleading filed by or in behalf 
of the respondent. It usually denies, in a formal man- 
ner, that the ofiences charged in the petition were 
(committed by the respondent ; and relies on one or more 
of the bars to the petitioner's remedy, as entitling the 
respondent to have the petition dismissed, or as a 
ground of defence. No affidavit is required to be filed 
with the answer, unless it contains matter other than a 
simple denial of the facts stated in the petition. The 
answer must then be accompanied by an affidavit made 
by the respondent, verifying such other or additioQal 
matter,^ and, in addition, further stating that there is 
not any collusion or connivaace between the defendant 
and the other party to the marriage.'* 

14. Any time within fifteen days from the filing of 
the answer, the petitioner may file his reply ; and the 
same time is afterwards allowed to the respondent for 
bringing in any further statement,^ by way of answer 
to this last pleading of the petitioner. 

15. The case being now at issue : When the pro- 
ceedings have raised the questions of fact necessary to 
be determined, either party may apply to the Judge to 
direct that the truth of any question of fact arising on 
the proceedings be tried by a jury.^ And if neither 
party claim the right, the Judge himself shall determine 
whether the same shall be tried by a jury or before the 
Court itself ;7 or whether by oral evidence or upon 
affidavit.^ 

16. Whenever a case is to be tried before a jury, 
due notice of trial is given, and the case in other respects 
conducted like ordinary trials at nisiprius. 

17. It is important to observe here, that the Court 
had) during the progress of any suit for the dissolution 

* 

1 Rules and 0. 14. ' Form No. 4. post p. 93. 

> Rules and 0. 15. * Rules and 0. 19. 

* Rules and 0. 18. • Rules and 0. 20. 

' Petition for dissolution of marriage must be heard by at 
least three Judges. 
« Rules a&d 0.21. 

E 3 
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of marriage, power to make interim orders for payment 
of money by way of f&imony or otherwise to the wife.* 
And when an affidavit establishing the fact of marriage 
has been filed, and the husband has appeared in the 
cause, the wife may proceed for alimony in the manner 
provided by the ndes and orders of the Court.* Al- 
though this is reasonable and necessary where the 
husband is the delinquent, yet when the case is the 
other way, it appears rather hard to make it compul- 
sory upon a man to support a woman who has disho- 
noured him. However, as the amount of the alimony 
will be measured with due regard to the conduct of the 
wives, as well as to the fortune of the husband, it will, 
at least, afford no premium to them for the commission 
of crime. * 

18. Before we come to consider the effects of divorce, 
it is necessary to say a few words on the proof that 
will be required to support the principal averment in 
every petition — ^Adultery. The principles of evidence 
applicable to this subject have been naturally most fully 
and careMly considered. In the first place, it is per- 
fectly settled, that direct evidence of adultery is not 
required ; as, if it were, relief would be often wholly 
impossible. In almost every case the fact is to be 
inferred from circumstances that lead to it, by fair in- 
ference, as a necessary conclusion. The circumstances 
which lead to such a conclusion cannot be laid down 
tmiversally, because they may be infinitely diversified 
by the situation and character of the parties, by the 
general state of manners, and other incidental circum- 
stances appaiently slight and delicate in themselves, 
l)ut which have the most important bearings in deci* 
sions upon the particular case. The only general rule 
that can be laid down upon the subject is, that the 
circumstances must be such as would lead the guarded 
discretion of aTcasonable man to the conclusion that 
the offence has been committed.' The Court will look 
to all the surroimding circumstances together, and form 
its opinion whether they lead to a fair and natural con- 

1 Sec. 32. s Bnles and 0. 25, 26, 27 & 28. 

' Per Lord Stowell, Lorenden y. Lovenden, 2 Hagg. 
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elusion that the act of adiilteryhas taken place between 
the parties.^ Thus the Court have often inferred ihis 
between parties living in the same house, although not 
seen in the same bed, or in any equivocal situation. 
But in such cases it must appear to the Court, by refe- 
rence to the previous conduct of the parties or other- 
wise, that adultery was probable. Mere opportunity 
could not be deemed sufficient. But if overt acts or 
circumstances can be adduced to show that the persons 
charged with the offence were disposed to take advan- 
tage of any opportunity ; then when the opportunity 
is shown to have occurred, Courts have always inferred 
that the opportunity was not neglected. Where in- 
decent familiarities were proved in conjunction with 
private interviews, the Court has inferred guilt.^ A 
wife going into a brothel with another man is clear 
proof of adultery ; for it is hardly to be conceived that 
a woman would go into such a place but for a criminal 
purpose.' The visit of a married woman to a single 
man's lodging or house mubt, however, be distinguished 
from her going into a brothel ; for it may be for the 
purest and most innocent purpose, and, therefore, can- 
not by itself induce the slightest inference of guiit. 
But when the windows were shut at the time of her 
visit, and it appeared that letters had passed between 
her and her suspected paramour, which could not be 
explained on the supposition of innocence, this was held 
sufficient to justify a sentence of divorce. There may, 
too, be full proof of the fact of adultery without refer- 
ence to either the particular person with whom the 
offence was committed, or to any of the attending cir^ 
cumstancee. As where a child was bom which was 
I not by possibility the husband's — ^he not having had 

access to his wife — the Court held that such proof was 
all that was essential.^ 

19* The mere confession of either of the parties has 
not been heretofore taken in the Ecclesiastical Courts 
as sufficient evidence of his or her guilt. 

» 1 Grant y. Grant, 2 Cnrt. 

' Bramwell v. Bramwell, 8 Hagg. 



3 Williams v. WiUiams, 1 H 



* Richardson ?. Bichardsos, 1 Hagg 
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But in a yery reoent case of Rohifuan v. Rohiiuon 
and Lane^^ jet unreported, the Court decided that, in 
this respect, thej would not follow the practice of the 
House of Lords. The Chief Justice delivered judg- 
ment ; and haying observed that the onlj evidence to 
support the case of the husband, the petitioner, con- 
sisted of certain alleged admissions of the wife, the 
respondent, without any corroborative evidence, direct 
or indirect, to support them. Not but that some evi« 
dence by way of corroboration was offered, but it was 
not only inconclusive but so untrustworthy in its 
character that the Court was under the necessity of 
discarding it altogether as undeserving of consideration. 
This being so, as the admissions of die wife could not 
be used to establish the criminality of the co-respondent, 
Dr. Lane, the Court felt itself called upon, before the 
close of the case— -an Act of Parliament having been 
passed which removed aU doubt as to its authority to 
do so,— to dismiss the suit as against himi and to con- 
fine the question for l^its decision to whether by the 
admissions of the respondent, the wife, a case of adultery 
was made out which entitled the petitioner to the redress 
he soughtt Now, the evidence consisted entirely of 
admissions made by Mrs. Bobinson herself. And here 
a question presented itself as to how far the admissions of 
a wife charged with adultery, unsupported by any con- 
firmatory evidence, could be acted upon as conclusive 
proof on which a divorce could be decreed. If that 
court had been a court of purely ecclesiastical juris- 
diction, the 105th canon would have preclued it from 
acting on this evidence. But the Divorce Court, not 
being one oi ecclesiastical jurisdiction, nor bound in 
cases of divorce a vinculo by rules of merely ecclesias- 
tical auth(»ity, was at liberty to act, and bound to act, 
on any evidence legally admissible by which the fact of 
adultery was estaUished ; and, therefore, if there were 
evidence not open to exception of admissions of adultery 
by the principal respondent, it would be the duty of the 
Court to act on such admissions, although there might 

> before Lord Chief Justice Cookbnra, Mr. JuBtice Wight- 
man, and the Judge-Ordinary, March 2, 1859. 
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be a total absence of all other evidence to support them. 
No doubt the admissions of a wife, unsupported by 
corroborative proof, should be received with the utmost 
circumspection and caution. Not only was the danger 
of coUusion to be guarded against, but the many other 
sinister motives which might lead to the making of such 
admissions, though unsupported, if they could effect 
their purpose, were sufficient to render it the duty of 
the Court to proceed with the utmost caution in giving 
effect to statements of this kind ; the more so as it must 
always be borne in mind that the co-respondent, though 
not in a legal point of view interested in the residt, 
inasmuch es from the absence of evidence available as 
against him he was entitled to an acquittal, had yet, 
socially and morally, the deepest interest in the result. 
Nevertheless, if, after looking at the evidence with all 
the distrust and vigilance with which it ought to be 
regarded, the Court should come to the conclusion, 1st, 
that the evidence was trustworthy ; 2nd, that it 
amounted to a clear, distinct, and unequivocal admission 
of adultery, it would have no hesitation in saying that 
it ought to act upon such evidence, and afford to the 
injured party the relief sought for. The admissions of 
a party charged with a criminal or wrongful act had 
been at all times, and in all systems of jurisprudence, 
considered as most cogent and conclusive proof; and 
if all doubt of its genuineness and sincerity were re* 
moved, no reason would exist why such confession 
should not, as against the party making it, have full 
effect given to it in cases like the present. With these 
preliminary observations as to the principles on which 
the Court should be prepared to deal with such a case, 
in would proceed to consider the evidence before it. 
The case of the petitioner, Mr. Robinson, rested upon 
certain admissions of his wife, which it was contended 
amounted to a confession of adultery. Those admis* 
sions were contained in a diary kept by Mrs. Robinson, 
and extending over a series of years. The passages 
relied on by Mr. Robiason occurred in the years 1854 
and 18o5, but the diary from the beginning of 1849 to 
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the end of 1855 was produoed before the Court, and it 
had carefully gone over the whole with a view to gain 
fui insight into the mind and character of the writer, as 
necessary to a due appreciation of the case. Abnndant 
materials were supplied for this purpose by that remark* 
able journal. Not oidy were aU the events of the life, 
social and domestic, of Mrs. Robinson chronicled with 
minute detail, but h&c inmost thoughts and feelings, 
even where one would most have expected seeresy, were 
set forth without hesitation or reserve. They saw be^ 
fore them a woman of more than ordinary intelligence, 
and of no inconsiderable attainments, but in whom 
sound 9ense and judgment were wajiting to correct a 
too vivid imagination and too ardent passions. This 
was most particularly the case in all that related to her 
intercourse with the opposite sex. The most common- 
place attentions were invested by her flighty imagina- 
tion with the character of romance and passion, to be 
followed in more sober moods by complaints of dissap* 
pointment and confessions of her own folly in thus 
dwelling on delusions and dreams. Scenes were re* 
corded with Di . Lane from which the Court was invited 
by Mr. Robinson to infer that acts of adultery must 
have taken place. These passages it was unnecessary 
to set forth ; they were of such a character as to render 
it not desirable unnecessarily to repeat them. The 
Court would, therefore, content itself with stating fur* 
ther on its opinion as to their effect* Now, in the 
majority of instances the diary, in describing the pri 
vate interviews of Mrs. Robinson and Dr, Lane, spoke 
of acts which, though no doubt of a most guilty charac- 
ter, yet did not amount to actual adultery. In other 
instances the language was ambiguous. It might be 
taken to import actual consummation or to refer only 
to indecent familiarities and caresses, which, however 
criminal, would not justify it in decreeing a divorce- 
In one instance language of this sort, which might be 
construed into a complete confession of adultery, was 
afterwards used under circumstances in which it was 
plain that no such meaning could attach to it In no 
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iostanc^ could tbej find a clear atid nneqtdyocal ad- 
mission of adultery having istken place. Tlie strongest 
passage was that in which the respondent stated, that 
after one of these interviews Dr. Lane desired her to 
take care to ^* obviate consequences ;" but even there the 
*' consequences" referred to might haVB been those of 
discovery pr detection, and not those resulting from an 
adulterous connexion. It was true that where they 
were dealing with admissions by a wife of criminal and 
indecent familiarities, bordering upon and, morally 
speaking, partaking of adultery, the disposition of the 
Court would, for obvious reasons, be to give the fullest 
effect to the language of those adtmissions. But in this 
case there were considerations which led the Court to 
think that the language of Mrs. Robinson in her diary 
must be construed by a different rule. The Court was 
dealing with one whom an ardent imagination )And a 
passionate nature too often led away beyond the bounds 
of reason and truth, and who, in aU r'dating to her in- 
tercourse with men for whom she had conceived a 
partiality, was prone to exaggerate and over-colour 
every circumstance whidi tended to her gratification. 
In the present instance this tendency would be more 
strongly brought into play by the strength and ardour 
of her passion for Br. Lane. It was plain that she 
dwelt with impure gratMcation on the portraiture of 
these scenes, and on the details of the guilty endear- 
ments and caresses which she narrated. It was impos- 
sible to say how mudh of all this might not be the woi^ 
of an imagination corrupted by sensuality anddwdling 
with morbid satisfactbn on its own impure creations, 
or how fisor any groundwork of fact might be distorted 
or overcharged by the fanciful additions of the writer. 
The Court was, at all events, of opinion tdiat all that 
came from suoh a quarter on such a subject, far from 
being taken as a ground fer drawing further inferences 
of criminality, must be received witib very great allow- 
ance and distrusts Having no other evid^ice than the 
statements of a writer in whose judgiraent and fiddity 
to truth in the particular matt^ the Court could plaqe 
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no rdiance, and whom it bdieved capable of dilstorting 
and discolouring facts to gratify her disordered fancy 
and morbid passion, it would have had great doubt 
whether, if ^e admissions had amoimted to a clear 
acknowledgment of adultery, it could have given effect 
to them ; but, looking to the ambiguous character of 
the expressions, coupled with the reiterated complaints 
of the writer of the absence of equal ardour on the part 
of Dr. Lane, it could not, imder all the circumstances 
of the case, come to the conclusion that there was any 
admission of adultery upon which it would be justified 
in acting. It was true that from evidence of acts of 
guilty familiarity the Court or a jury would have no 
hesitation in inferring actual adultery, but they were 
here dealing with confessions made by a party who 
seemed to have every disposition to overstate rather 
than .to suppress, and who in these admissions must be 
taken to have gone to the utmost limits of reality. To 
statements so made it wad not open to the Court to add 
anything by way of inference. It was imnecessary to 
determine whether the whole of Mrs. Robinson's revela- 
tions were imaginary, or how much was to be set down 
as fiction, and how much as fact ; it was enough that 
on the whole the Court came to the conclusion that it 
had no evidence of adultery before it on which it would 
be justified in pronouncing a sentence of divorce. It 
regretted the position of Mr. Eobinson, who remained 
bmdened with a wife who had placed on record the con- 
fession of her misconduct, or, at all events, even taking 
the most favourable view, of unfaithful thoughts and 
unchaste desires ; but re^ss could only be afforded by 
that Court on legal proof of adultery, and that proof 
the Court could not find in the incoherent statements of 
a narrative so irrational and untrustworthy as that of 
the respondent. Entertaining this opinion of the evi- 
dence derived from the journal, the only course open to 
the Court was to dismiss the petition. 

In reference to the suspicions of the Courty 
the statute does not merely permit the respondent to 
set up against the petitioner the many defences referred 
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to, but imposes upon the Conrt the duty of satisfying 
itself as £eur as possible that the petitioner is and has 
been bona fide in his or her proceedings.^ For that 
purpose they may order the petitioner to attend to 
be exanuned upon oath at the hearing of the petition. 
No petitioner, however, will be obliged to answer onj 
question tending to show that he or she has been guilty 
of adultery. It would be preposterous and contraiy 
to all human feeling to bind a party to do so. 

1 Sec. 29. 
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DECKE5B DISSOLVING MARRIAGE— ITS EFFECT. 
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1. Decree of divorce — when pronotmced. 

2. Marriage lie dissolved effectually as by death. 

3. Time wUhin which partus eaimot r&-marry. 

4. When they can re-marry — wife*s maiden ncane. 

5. Liberty of marriage extends to all parties. 

6. The custody of children, 

7. The rights of the father — the mother's claim. 

8. Power of the Lord Chancellor. 

9. Jurisdiction given to the Judges of New Court. 

10. Effects qf decree as to property. 

11. Hegal difficulties will arise. 

12. Childrens* rights not affectetL 

18. Court may order re-'Settlement of wif^s separate property. 

14. Damages obtained from adulterer may he settled. 

15. Provision to be made for wife, 

16. Provision to be made for children. 



1. When the Court shall be satisfied on the evidence 
that the case of the petitioner has beei^ proved, and 
that nothing has appeared sufficient to disentitle such 
petitioner to the rdief,^ a decree will be pronounced 
declaring the marriage to be dissolved.* 

2. The first efiect of the decree is that the parties 
are made perfectly free of each other. And when the 

> See sate, Ban to the remedy. * Sec. 81. 
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divorce has become irreversible^ they may marry again 
as if the prior marriage had been diss^ved by death. ^ 

3. Either party dissatisfied with the decision of the 
Court, may, within three months after the pronouncing 
thereof, appeal therefrom to the House of Lords, if 
Parliaznent be then sitting ; or, if Parliament be not 
sitting at the end of such three months, then within 
fourteen days next after its next meeting.^ And the 
divorce does not become irreversible until the time so 
limited for appealing has expired without an appeal 
having been presented ; or until any such appeal, if 
presented, shall have been dismissed ; or until, in the 
result of the appeal, the marriage shaU have been de- 
clared void^^ 

4. Then not only may the parties enter into fresh 
nuptials immediately, but the wife will probably resume 
her maiden, or other former name. * If there are chil- 
dren committed to her care it may not, however, be 
prudent for her to do so. 

The liberty of marriage extends to the guilty as well 
as the innocent party, and even to the union of that 
guilty party with her or her paramour.'^ 

6. If there are children of the marriage, a question of 
the very highest interest and importance arises, who 
shaU have the custody of them. 

7. The father no doubt has the right ; and the mother 
in asking to be left her children, only comes seeking a 
favor. This principal will likely rule nearly all the 
cases in which the divorce will be obtained by the 

» Sec. 59. * Sec. 66. ' Sec. 67. 

* Here, in reference to these unions, the terms of the statute 
came into comflict with the conscientious opinions of a large 
body of the clergjmen of the Church, who consider it sinful to 
re-marry diyorced persons. In order to satisfy their scmples, 
it is provided that no clergyman, in holy orders, of the United 
Church of England and Ireland shall be compelled to solemnize 
the marriage of any person whose former marriage may have 
been dissolved on the ground of his or her adultery, or shall be 
liable to any suit, penalty, or censure for solemnizing, or refus- 
ing to solemnize, the marriage of such person. (Sec. 67.) But 
when any minister shall refuse to perform such marriage cere- 
mony, he shall permit any other minister entitled to officiate 
withm the diocese to do so. (Sec. 68.) 
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liOBbaiid agBiost tke deUnqiieiit mother^ and the f ather^s 
le^ aatiborily 9|7er the dJldren, will be left to be ex- 
enoified by him. Still cases may arise where, although 
the fatiier have been entitled to a divorce, yet the in- 
terests ci the childr^i render it necessary that his 
power over them be sospended or abrogated \ as where 
he inculcates ixreligion or immorality by precept or 
example ; where he is an habitual, incorrigible drnnk- 
aid ; where he systematically retards or neglects their 
education; where he treats them with hsurshness or 
emeUy ; where he dissipates their means, oris wanting 
in the dne care of it ; or even where he is in such pe- 
cuniary circumstances as it make it hazardous to leave 
him in the charge of their property : in each and all 
of these cases the legal right of the father will be dis- 
placed, supposing the attendant circumstances are such 
as to enable a Court to act with advantage and with 
effect.^ Under such circumstances, the Court may, and 
probably will, in the exercise of the power given for 
that purpose, direct proper proceedings to be taken for 
placiug the children outside the controul of both 
parents, and under the protection of the Court of 
Chancery. The Lord Chancellor will then deal with 
the custody of the children in the usual manner, and as 
he thinks most beneficial to them. Sometimes it hap- 
pens that the family is divided— .each parent taking 
part, and the father and mother are, under certain re- 
strictions, allowed access to all the children* But in 
some cases, this latter privilege wiU be interdicted. As 
where it was established to the satisfaction of the Court 
that the father of children from 2 to 10 years of age 
was to be considered guilty of an unnatural crime, the 
Yice Chancellor said, it was impossible to permit any 
sort of intercourse with his children, even after he had 
escaped conviction.^ 

8. The Court of Chancery has power to order that 
infants under 7 years, should be delivered to, and 
remain in, the custody of their mother until they attain 
that age ; and will exercise it in her favor if she has 

> 2 Tudor's L. Ca..Eq. 668, 2nd edit. 
' Anonymoiks, 2 Sim. K. 8^ 54, 
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not made herself unworthy of the consideration of the 
Court. 

9. The new jurisdiction created, irrespective of the 
authority of the Lord Chancellor, giving this Court 
the power of making orders as to the custody of chil- 
dren, will probably be seldom exercised where the wife 
is the complainant, unless her case is meritorious. 
And we apprehend the decisions of the Court will be 
influenced or guided by the principles of the law which 
have been just stated. Where the rights are compli- 
cated, or where there is property to be protected, this 
Court will probably at once refer the case to the Court 
of Chancery. We are strengthened in this opinion by 
the absence of any provision in the statute giving the 
Court power to make orders, or to interfere again, when 
once the suit is terminated, although, as can be readily 
be supposed, many reasons may afterwards arise, why 
the custody of the children should not continue with 
the party to whom the Court first gave it. 

10. The effects of the decree as to property, and 
the maintenance of the wife and children, axe the next 
considerations. 

11. In irfentioning what were the requisites of every 
petition, we included statements of property brought in 
on the marriage settlements, and of all existing rights 
generally. It is important and necessary that the Court 
should be in possession of the fullest information upon 
these subjects, before determining what the future rights 
of the parties shall be. 

It would be a tedious and idle task to speculate upon 
and define the almost endless questions that may spring 
up consequent upon the relation of the parties being 
altered in so unexpected and unforeseen a manner. We 
find nothing in the statute to determine what their rights 
shall be : but, when difilculties are in view, the Court 
will endeavour to meet them ; so that ample justice 
shall be done to all. 

12. The existing rights of children will remain un- 
affected by the decree of divorce. 

13. As to the property of the wife. If the divorce 
has been for adultery by her, and that it appear she is 

p 3 
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entitled to any property in possession or reversion, the 
Court may order such settlement as they think proper 
to he made of such property *or any part thereof for 
the benefit of the children and the husband, or either 
of them.^ This clause of the act is most useful where 
the family property, or the greater portion of it, is 
settled upon the wife. 

X 14. Damages which may be obtained from the adul- 
terer,^ may 9^ be made the subject of settlement ; the 
Court haying power to direct in what manner such 
damages shall be paid and applied ; and to direct that 
the whole or any part thereof shall be settled for the 
benefit of the children (if any) of the marriage, or as 
a provision for the maintenance of the wife.^ 

15. The most important of these provisions made 
by the legislature is the one respecting the allowance 
to be made by the husband to the wife. The Court 
may, if they shall think fit, order that the husband shall 
secure to the wife such gross sum of money, or such 
life annuity as, having regard to her fortune (if any), 
to the ability of the husband, and the conduct of the 
parties, it shall deem reasonable ; and the Court may 
refer it to one of the conveyancing Counsel of the Court 
of Chancery to approve and settle a proper deed or in- 
strument, and may suspend pronouncing the decree until 
such deed shall have been executed.^ J£ the wife have 
a small separate property, there appears no reason why 
it should not be left to her. But if it is relatively 
more than the proportion she is entitled to, the Court 
will order a settlement of it to be made, allocating a 
part for the benefit of the husband or children ;^ while, 
on the other hand, if it is insufficient, the husband may 
be required to supply additional means. 

1 Sec. 45. 

' The husband may, either in the petition for difisolntion of 
the marriage, or in a separate petition to that object only, claim 
damages from the adulterer, and the case shall be tried and 
decided in the same manner and npon the same principles as 
actions for criminal conyersation. 

• Sec. 38. * Sec S2. 

* And to make interim orders fot their nafaitenance and 
education. 
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» 

16. The same section of the act» which gives the 
Court controul over the persons of the children, em- 
powers it to make such provision in the final decree as 
it may deem just and proper with respect to their main- 
tenance and education.^ 

No doubt, the Court ynJl never be unmindful of the 
interests of the offspring of the those marriages ; and 
tfiat its powers wiU be wisely and judiciously exercised 
in securing to them the largest allowance and best 
education the circumstances of the parents can reason- 
ably admit of. 

Suits of nullity and jactitation of marriage shall be 
the subject of the next chapter. 

> See. 35. 
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1 . Judicial separation similar to divorce a mensa et thoro, 

2. To be appUedfor by petition, 

3. Decree to be granted. 

4. AUmorw to imjfe — maintenance of children, 

5. Customt ofchUdren^ ffc, 

6. Grounds for obtaining judicial separation, 

7. Bars to the remedy. 

8. Wife*s new social status. 

9. She must sue and be sued as afome sole, 

10. Husband not liable for her acts or contracts, 

11. Decree may be reversed, 

12. Appeal toJuU Court, 

18. Protection o/wife*s earnings — Order, f^c, 
14. Reversed of order. 



1. Judicial separation, with some great improve- 
ments, will have the effect of a divorce a mensa et thoro. 
Unlike the present divorce, it can be terminated at any 
time bj the reconciliation of the parties. 

2. The application for judicial separation may be 
made by either husband or wife, by petition^ to the Court, 
stating the grounds upon which he or she is entitled to 
obtain the separation.^ 

3. The Court, on being satisfied of the truth of the 
allegations therein contained, and that there is no legal 

* For Form of petition, see Appendix, p. 93. 

* If the petition be by th^ husoand, and on the ground of 
adultery, he may claim damages from the alleged adulterer. 
Sec. 83. 
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ground why the same should not be granted, may de- 
cree judicial separation accordingly. 

4. Where the application is by the wife, the Court 
may make any order for alimony that shaU be deemed 
j J;' and may make such int^ orders, and such 
provision in the final decree as it may deem fit and pro- 
per, with respect to the custody, maintenance, and edu« 
cation of the duldren (if any) of the marriage, or may 
have such children placed under the wardship of the 
Court of Chancery. 

5. The observations we have made in the preceding 
chapter as to the custody, care, maintenance, and edu- 
cation of children, and the amount of the provision the 
wife is entitled to, and also in reference to adultery, 
cruelty, and desertion, applying equally to the cases of 
judicial separation, therefore we shall not repeat them. 
Where the wife is the injured party, and a decree 
for judicial separation is granted, a much larger allow- 
ance will be made for permanent alimony, than for 
alimony during the proceedings. The Ecclesiastical 
Courts were in the habit of giving about one-third of 
the husband's income in such cases. But they generally 
gave a larger proportion when the income was large 
than when it was small, except in cases where the hus- 
band derived his incon^e from his own personal exertions.' 

If a material alteration in circumstances of the hus- 
band takes place for the better or for the worse, a change 
in the rate of alimony may be ordered by the Court, 
upon the application of either party. 

The Court may not think it right in all cases to order 
the payment of alimony to be made direct to the wife, 
but may require the intervention of a trustee for her 
benefit 

6. The grounds upon which judicial separation may 
be obtained by either husband or wife are adultery, 
cruelty, or desertion without cause for two years or 
upwards.' 

7. The Bars to judicial separation are not defined by 
the statute. The 17th sec. merely saying, the Court on 

» Sec. 17. « Coode v. Coode, 2 PhilL 44. 

' Sec. 16. 
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being satisfied of the trath of the allegations, and that 
there is no legal groond why the same should not be 
granted, may decree such judicial separation accord- 
ingly. But we apprehend the bars to divorce, fonn 
the legal grounds contemplated by the legislature.— .^ee 
Bars to divorce, ante chapter XL 

8. From the date of the sentence, the wife is placed 
in a position unknown to the law, until the passing of 
the present statute. She is, although still a married 
woman, to be considered a feme sole with respect to any 
property she may require, or which may come to or de. 
Yolve upon her ; and should she again cohabit with her 
husba&d, all such property as she may be entitled to, 
when such cohabitation shall take place, shall be held 
to her separate use ; subject, however, to any agreement 
made between herself and her husband whilst separate. ^ 

9* The wife shall, whilst separated, be considered a 
feme sole for the purposes of contract, and wrongs, and 
injuries, and suing and being sued in any civil pro* 
ceedings.^ 

10. The husband shall not be liable in respect to any 
engagement or contract she may have entered into, or 
any wrongful act or omission by her, or for any costs 
she may incur as plaintiff or defendant ; provided that 
where alimony is decreed to be paid to the wife, and 
same ^all not have been duly paid by the husband, he 
shall be liable for necessaries supplied to her use.' 

11. A decree of separation obtained during the ab- 
sence of either husband or wife, on the ground of de- 
sertion, may be reversed upon the petition of the party 
against whom such decree was obtained, if the Court 
are satisfied that there was reasonable ground for such 
absence. But the reversal thereof is not to affect the 
li^ts of third parties.^ 

12. An appoal to the full Court may be made by 
either party from the decision of the Judge-OrdiBaiy 
atone.' 

> Set. 25. * See. 26. 

s Sec 26. « Sec. 23. 

* Bee.55. 
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18. By the 21 section of tke Act^ a wife deserted by 
her husband may obtain from the Court an order pro- 
tecting against her husband and his creditors all money, 
or property, which she may have acqmred since the 
desertion. The application may be made ezparte^ and 
without notice to the husband or his creditors. Al- 
though an order of this kind puts the wife in the position 
of a feme sole in the respect to her earnings, contracts, 
and suing and being sued, it does not deprive the hus- 
band of his right to cohabit with her whenever he 
chooses to return home ; nor by the subsequent cohabita- 
tion does the order become inoperative. In these two 
respects appears to lie the main distinction between the 
effect of the judicial separation and the order protect- 
ing the wife's earnings and property. 

14. Either the husband, or any creditor of his, may, 
upon reasonable grounds, apply to have the order dis- 
harged. 
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CHAPTER VIII. 
RESTITUTION OF CONJUGAL RIGHTS. 



1. Husband and wife living separate without cause. 

2, Petition for Restituiion of conjugal rights, 

3. Bars to the remedy. 

4, The decree — its effect. 



1. When a husband and wife become separated with- 
out any just cause, either party may by suit compel 
the other to return to the conjugal home. | 

2. Proceedings for restitution of conjugal rights, like 
all others, are to be commenced by a petition, stating, 
amongst other things, the marriage of the parties, and 
their undue separation ; and the Court on being satisfied 
of the truth of the allegations therein contained, and 
that there is no legal ground why the same should not 
be granted, may decree such restitution of conjugal 
rights accordingly.* 

3. The statute leaves us in the same uncertainty as 
to what are the bars to the remedy in this proceeding, 
as in cases of judicial separation. The Ecclesiastical 
Courts allowed pleas of adultery or cruelty. It is per- 
fectly in the discretion of the Court to allow others, 
but whether tl^ey will do so is yet to be decided. 

4. The decree of the Court will simply compel the 
parties to live together in a house fixed by the husband. 

» Sec. 17. 



CHAPTER IX. 
THE COURT— EVIDENCE— CONCLUSIOfiT. 



1. The Court, how constituted, 

2. Causes to he disposed of by the Judge- Ordinary, 

3. Causes which must be heard by the full Court. 

4. Judge to act in the absence of Judge -Ordinary, 

5. Apjjointment of new Judges called for, 

6. Evidence — how to be taken. 

7. Witnesses in Great Britain and Ireland bound to attend, 

8. Commission for examination of witnesses, 

9. Concludiug remarks. 



1. The Lord Chancellor, the Lord Chief Justice of 
England, the Lord Chief Justice of the Common Pleas, 
the Lord Chief Baron of the Exchequer, the three 
Senior Puisne Judges of the Common Law Courts, and 
the Judl^e of the New Probate Court, who i^ Judge-Or- 
dinary of the Court, are the high functionaries of whom 
it requires three or more to form a full Court. 

2. The Judge-Ordinary is empowered to dispose 
alone of aU matrimonial causes, except petitions for di- 
vorce, or for annulling a marriage, applications for the 
new trial of questions or issues before a jury, bills of 
exceptions, special verdicts, and special cases. ^ 

3. Petitions for dissolution or annulling of marriage 
and applications for new trials or issues before a jury 

^ Sec. 9. 
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must be heard by not less than three Judges, of whom 
the Judge*Ordinary shall be one.' 

4. Should the Judge-Ordinary be temporarily absent, 
the Lord Chancellor may authorise the Master of the 

. Bolls, the Judge of the Admiralty Court, either of the 
Lord Justices, any Vice Chancellor, or any Common 
Law Judge, to act in his place. ^ 

5. It would be well that the very important functions 
of the new Court could be discharged by those dis- 
tinguished Judges. But they cannot. The appoint- 
ment of new Judges, whose sole duties it will be to 
attend to the overSowing business of the Court, is called 
for, and will, it is believedy take place immediately. 

6. The mode of taking evidence presented by the 
statute is, that the witnesses in all proceedings before 
the Court, where their attendance can be had, shall be 
sworn and examined orally. The parties, however, 
shall be at liberty to verify their respective cases in 
whole or in part by affidavit, but the deponent, in every 
such affidavit, must, on the application of the opposite 
party, or by the direction of the Court, be subject to 
be cross-examined by, or on behalf o( the opposite party 
orally in open Court. 

7. The attendance o( witnesses residing in any part 
of Great Britain or Ireland^ may be enforced by the 
service of writs of subpoena or subpoona duces tecum 
upon them. Every such person so served shall be bound 
to attend, and to be sworn, and ^ve evidence in obedi- 
ence to such writ.^ 

8. Where witnesses are out of the jurisdiction of the 
Court, or where, by reason of illness or £rom any other 
circumstances, the Court shall not think fit to enforce 
their attendance in open Court, the Court may order 
a commission for the examination of such witness on 
interrogatories or otherwise.* 

9. In conclusion, we may remark that we have 
purposely avoided making any reference to several 
provisions of the recent Act, which appear wholly in- 

J Sec. 10. " Sec. 8, 9, 10. 

• Sec. 49. < Sec. 47. 
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applicable to Ireland, or unimportant to the general 
reader; such as those relating to the power and 
duties of Judges of Assize, Police Magistrates, and 
Justices of the Peace, in England ; to the formation and 
management of a fee-fund, tiie transmission of Records 
from the Ecclesiastical Court, and manj others of a 
similar nature.^ We have only now to hope that 
nothing of importance has been omitted. 

1 These sdrerid proyisions will be found in the statute. See 
Appendix^ 
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STATUTES, 20 ft 21 VIC, a 85. 

An Act to anund th9 Law reloHng to Diooree and Matrimomal 

Cauns in JEngland. 

.[28£A August^ 1857.1 

Wbxxbas it is expedient to amend the Law relating to Divorce, 
and to constitute a Court with exclusive jorisdiction in matters 
Matrimonial in England^ and with Authority in certain Cases 
to decree the Dissolution of a Marriage : Be it therefore enacted 
bj the Queen's most Excellent Majestj, hy and with the Advice 
utd consent ol the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the Authority 
of the same, as follows : 

1. This Act shall come into operation on such Day, not sooner 
than the First Day of January, One thousand eight hundred and 
fifty-eight, 9m Her Majesly shall by Order in Council appoint, 
provided that such Order be made One Month at least previously 
to the Day so to be appointed. 

2. As soon as this Act shall eome into operation, all Juris- 
diction now exerdseable \xf any Ecclesiastical Court in Er^land 
in respect of Divorces a Mensa et Thoro, Suits of Nullity of 
Marriage, Suits of Jactitation of Marriage, Suits for Bestitntion 
of Conjugal Bights, and in all Causes, Suits, and Matters Matrix 
menial, shall cease to be so exerciseable, except so far as relates 
to tiie granting of Marriage Licences, which may be granted as 
if this Aet had not been passed. 

8. Any Decree or C^er of any Ecclesiastical Court of 
competent Jurisdiction which shall have been made before thia 
Act comes into operation, in any Cause or Matter Matrimonial, 
may be enforced or otherwise dealt with by the Court for Divorce 
and Matrimonial Causes herein-after mentioned, in the same 
way as if it had been originally made by the said Court under 
this Act. 

4, All Suits and Proceedings in Causes and Matters Matri- 
monial which at the Time when this Act comes into operation 
shall be pending in any Ecclesiastical Court in England shall 
be transferred to, dealt with, and decided by the said Court for 
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Divorce and Mataiinoiual Causes as if the same had been origi* 
nally institated in the said Court. 

5. Provided, That if at the Time when this Act comes into 
operation anj Cause or Matter which would be transferred to 
the said Court for Divorce and Matrimonial Causes under the 
enactment hereinbefore^ contained shall have been heard before 
any Judge having jurisdiction in relation to such Cause or 
Matter, and be then standing for Judgment, such Judge may at 
any Time within Six Weeks after the Time when this Act oomes 
into operation give in to One of the Registrars attending the 
Court for Divorce and Mairimonial Causes a written Judgment 
thereon signed by him ; and a Decree or Order, as the case may 
require, shall be drawn up in pursuance of such Judgment, and 
everv such Decree or Order shall have the same force and effect 
as if it had been drawn up in pursuance of a Judgment of tho 
Court for Divorce and Matrimonial Causes on the day on which 
the same was delivered to the Registrar, and shall be subject to 
appeal under this AcU 

6. As soon as this Act shall come into operation, all Juris- 
diction now vested in or exerciseable by any Ecclesiastical Court 
or person in England in respect of Divorces a Mensa et Thoro^ 
Smts of Nullity of Marriage, Suits for Restitution of Conjugal 
Rights, or Jactitation of Marriage, and in all Causes, Suits, and 
Matters Matrimonial, except in respect of Marriage Licences, 
shall belong to and be vested in Her Majesty, and such Juris- 
diction, together with the Jurisdiction conferred by this Act, 
shall be exercised in the Name of Her Majesty in a Court of 
Record to be cidled " The Court for Divorce and Matrimonial 
Causes.** 

7. No Decree shall hereafter be made for a Divorce a 
Menaa et ThorOf but in all cases in which a Decree for a Divorce 
a Mensa et Tfioro might now be pronounced the Court may pro- 
nounce a Decree for a Judicial Separation, which shall have the 
same force and the same consequences as a Divorce a Mensa 
et Thoro now has. 

8. The Lord Chancellor, the Lord Chief Justice of the 
Court of Queen's Bench, the Lord Chief Justice of the Court of 
Common Pleas, the Lord Chief Baron of the Court of Exchequer, 
the Senior Puisne Judge for the Time being in each of the Tliree 
last-mentioned Courts, and the Judge of Her Majestv*s Court 
of Probate constituted by any Act of the present Session, shall 
be the Judges of the said Court. 

9. The Judge of the Court of Probate shall be oalled the 
Jud^ Ordinary of the said Court, and shall have fuU Authority, 
either alone or with one or more of the other Judges of the 
said Court, to hear and determine all Matters arising therein, 
except Petitions for the dissolving of or annulling Marriage, and 
Appucations for new Trials of Questions or Issues before a Juiy, 
Bills of Exception, Special Verdicts, and Special Cases, and, 
except as aforesaid, may exercise all the Powers and Authority 
of the said Court. 
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10. All Petitions, either for the DiBsolution or for a Sentence 
of Nullity of Marriage, and Applications for new Trials of 
Questions or Issues before a Jury, shall be heard and determined 
by Three or more Judges of the said Court, of whom the Judge 
of the Court of Probate shall be One. 

11. During the temporary absence of the Judge Ordinary, 
the Lord Chancellor may by writing under his hand authorize 
the Master of the Rolls, the Judge of the Admiralty Court, or 
either of the Lords Justices, or any Vice-ChanceUor, or any 
Judge of the Superior Courts of Law at Westminster, to act as 
Judge Ordinary of the said Court for Divorce and Matrimonial 
Causes, and the Master of the Rolls, the Judge of the Admiralty 
Court, Lord Justice, Vice-Chancellor, or Ju^^ of the Superior 
Courts, shaU, when so acting, have and exercise all the Juris- 
diction, Power, and Authority which might have been exercised 
by the Judge Ordinary. 

12. The Court for Divorce and Matrimonial Causes shall 
hold its Sittings at such Place or Places in London or Middlesex 
or elsewhere as Her Majesty in Council shall from time to time 
appoint. 

13. The Lord Chancellor shall direct a Seal to be made for 
the said Court, and may direct the same to be broken, altered, 
and renewed, at his discretion ; and all Decrees and Orders, or 
copies of Decrees or Orders, of the said Court, sealed with the 
said Seal, shall be received in Evidence. 

14. The Registrars and other Officers of the Principal 
Registry of the Court of Probate shall attend the Sittings of the 
Court for Divorce and Matrimonial Causes, and assist in the 
Proceedings thereof, as shall be directed by the Rules and 
Orders under this Act. 

15. All Persons admitted to practise as Advocates or Proc* 
tors respectively in any Ecclesiastical Court in England, and all 
Barristers, Attomies, and Solicitors entitied to practise in the 
Superior Courts at Westminster, shall be entitled to practise in 
the Court of Divorce and Matrimonial Causes ; and such Ad- 
vocates and Barristers shall have the same relative Rank and 
Precedence which they now have in the Judicial Committee of 
the Privy Council, unless and until Her Majesty shall otherwise 
order. 

16. A Sentence of Judicial Separation (which shall have 
the effect of a Divorce a Mensa et Thoro under the existing 
Law, and such other legal effect as herein mentioned,) may be 
obtained, either by the Husband or the Wife, on the ground of 
Adultery, or Cruelty, or Desertion without Cause for Two 
Tears and upwards. 

17. Application for Restitution of Conjugal Rights or for 
judicial separation on any one of the grounds aforesaid may be 
made by either husband or wife, bv petition to the Court, or to 
any Judge of assize at the assizes held for the county in which 
the husband and wife reside or last resided together, and which 
jmdge of assize is hereby authorized and required to hear and 
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determine snch petition, according to the rules and regulations 
which shall be made under the authority of this act ; and the 
Court or Judge to which such petition is addressed, on being 
satisfied of the truth of the allegations therein contained, and 
that there is no legal ground whj the same should not be gran- 
ted, may decree such restitution of conjugal rights or judicial 
separation accordingly, and where the application is by the wife 
may make any order for alimony which shall be deemed just : 
provided always, that any judge of assize to whom such petition 
shall be presented may refer same to h;pj of her Majesty's coim- 
sel or Serjeant at law named in the coi)q.mission o^Assize or Nisi 
Prius, and such counsel or serjeant shall, for the purpose of de- 
elding upon the matters of such petition^ have all the powers 
that any such judgt would have had by virtue of this act or 
otherwise. 

18. For the pnrpose of hearing and deciding all applications 
under the authority of this act, the judge of assize or person 
nominated by him as aforesaid shall be entitled to avail himself 
of the services of all officers, and use and exercise all powers 
and authorities, which the court of assize may employ, use, and 
exercise for the determination of causes and other matters now 
usually heard and decided by them respectively, and the said 
judge of assize or other person shall also for the pnrpose have 
and be entitled to exercise all the powers and authorities hereby 
given to the Court for the hearing and deciding applications 
made to it, and also the powers hereby given to the Court to 
make provision touching the custody, maintenance, and educa- 
tion of children ; and every order made by any judge of assize 
or other person under the authority of this act may, on the ap- 
plication of the person obtaining the same, be entered as an 
order of the court, and when so entered shall have the same force 
and effect, and be enforced in the same manner, as if such order 
had been originally made by the court. 

19. The court shall from time to time fix and regulate the 
fees which shall be payable upon all proceedings under any ap- 
plication to a judge of assize under this act ; and such fees shall 
be received in money, for their own benefit, by the persons to 
whom or for whose use the same shall be directed to be paid. 

20. Any order so entered as aforesaid may be reviewed, and 
either altered or reversed on appeal to the Judge Ordinary of the 
Court, but such appeal shall not stay the intermediate execution 
of the order, unless the Judge Ordinary shall so direct, who shall 
have power, if such appeal be dismissed or abandoned, to order 
the appellant to pay to the other party the f uU costs incurred by 
reason of such appeal. 

21. A wife deserted by her husband may at an^ time after 
such desertion, if resident within the metropolitan district, apply 
to a police magistrate, or, if resident in the country, to justices 
in petty sessions, or in either case to the court, for an order to 
protect any money or property she may acquire by her own 
lawful industry, and property which she may become possessed 
of, a/tsir such desertion, against her husband or his creditors, or 



20 & 21 VIC, c. 85. 71 

any person claiimng under him ; and such magistrate or justice 
or court, if satisfied of the fact of such desertion, and that the 
same was without reasonable cause, and that the wife is main- 
taining herself by her own industry or property, may make and 
give to the wife an order protecting her earnings and property 
acquired since the commencement of such desertion, horn, her 
husband and all creditors and persons claiming under him, and 
such earnings and property shall belong to nie wife as if she 
were a feme sole : provided always, that every such order, if 
made by a police magistrate or justices at petty sessions, shall, 
within ten days after the making thereof, be entered with the 
registrar of the eoimty court witMn whose jurisdiction the wife 
is resident ; and that it shall be lawful for the husband, and any 
creditor or other person claiming under him, apply to the court, 
or to the magistrate or justices by whom such order was made, 
for the discharge thereof : provided also, that if the husband or 
any creditor of or person claiming under the husband shall seize 
or continue to hold any property of the wife after notice of any 
such order, he shall be liable, at the suit of the wife (which she 
is hereby empowered to bring), to restore the specific property, 
and also a sum equal to double the value of the property so 
seized or held after such notice as aforesaid : If any such order 
of protection be made, the wife shall, during the continuance 
thereof, be, and be deemed to have been, during such desertion 
of her, in the like position in all respects, with regard to pro- 
perty and contracts, and suing and being sued, as she would be 
under this act if she obtained a decree of judicial separation. 

22. In all suits and proceedings, other than proceedings to 
dissolve any marriage, the said Court shall proceed and act and 
give relief on principles and rules which in the opinion of the 
said Court shall be as nearly as may be conformable to the 
principles and rules on which the Bcclesiastical Courts have 
heretofore acted and given relief, but subject to the provisions 
herein contained, and to the rules and orders under this act. 

23. Any husband or wife, upon the application of whose wife 
or husband, as the case may be, a decree of judicial separation 
has been pronounced, may, at any time thereafter, present a 
petition to the Court praying for a reversal of such decree on 
the ground that it was obtained in his or her absence, and that 
there was reasonable ground for the alleged desertion, where 
desertion was the ground of such decree ; and the Court may, 
on being satisfied of the truth of the allegations of such petition, 
reverse the decree accordingly, but the reversal thereof shall not 
prejudice or affect the rights or remedies which any other person 
would have had in case such reversal had not been decreed, in 
respect of any debts, contracts,, or acts of the wife incurred, 
entered into, or done between the times of the sentence of separa- 
tion and of the reversal thereof. 

24. In all cases in which the Court shall make any decree or 
order for alimony, it may direct the same to be paid either to 
the wife herself or to any trustee on her behalf, to be approved 
by the Court, and may impose any terms or restrictions which to 
the Court may seem expedient, and may from time to time appoint 
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a new trustee, if for an^ reason it shall appear to the Court ez> 
pedient so to do. < 

25. In eyerj case of a judicial separation the wife shall, from 
date of the sentence and whilst the separation shall continue, 
be considered as a Feme Sole with respect to property of everf 
description which she may acquire or which may come to or 
devolve upon her ; and such property may be disposed of by 
her in all respects as a feme sole, and on her decease l^e same 
shall, in case she shall die intestate, go as the same would have 
gone if her husband had been then dead ; provided, that if any 
such wife should again cohabit with her husband, all such 
property as she may be entitled to when such cohabitation shall 
take place shall be held to her separate use ; subject, howev^, 
to any agreement in writing made between herself and her 
husband whilst separate. 

26. In every case of a judicial separation the wife shall, whilst 
so separated, be considered as a feme sole for the purposes of 
contract, and wrongs and injuries, and suing and being sued in 
any civil proceeding ; and her husband shall not be liable in re- 
spect of any engagement or contract she may have entered into, 
or for any wrong& act or omission by her, or for any costs she 
may incur as plaintiff or defendant ; provided, that where upon 
any such judicial separation alimony has been decreed or ordered 
to be paid to the wife, and the same shall not be duly paid by the 
husband, he shall be liable for necessaries supplied for her use ; 
provided also, that nothing shall prevent the wife from joining, 
at any time during such separation, in the exercise of any joint 
power given to herself and her husband. 

27. It shall be lawful for any husband to present a petition 
to the said Court, praying that his marriage may be dissolved, 
on the ground that his wife has since the celebration thereof been 
guilty of adultery ; and it shall be lawful for any wife to present 
a petition to the said court, praying that her marriage may be 
dissolved, on the ground that since the celebration thereof her 
husband has been guilty of incestuous adultery, or of bigamy 
with adultery, or of rape, or of sodomy or bestiality, or of 
adultery coupled with such cruelty as without adultery would 
have entitled her to a divorce a mensa et thoro, or of adnllery 
coupled with desertion, without reasonable excuse, for two years 
or upwards ; and every such petition shall state as distinctly as 
the nature of the case permits the facts on which the claim to 
have such marriage dissolved is founded : Provided that for the 
purposes of this act incestuous adultery shall be taken to mean 
adultery committed by a husband with a woman with whom it 
his wife were dead he could not lawfully contract marriage by 
reason of her being within the prohibited degrees of consanguinity 
or affinity ; and bigamy shall be taken to mean marriage of any 
person, being married, to any other person during the Ufe of tlie 
former husband or wife, whether the^econd marriage shall have 
taken place within the dominions of her Majesty or elsewhere. 

28« Upon any such petition presented by a husband the 

>etitioner shall make the alleged adulterer a co-respondent to 

? said petition, unless on special grounds to be allowed by the 
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Court, he shall he excused from so doing ; and on every petition 
presented hy a wife for dissoluion of marriage, the Court, if it 
see fit, may direct that the person with whom the hushand is 
alleged to have committed adultery be made a respondent ; and 
the parties or either of them may msist on having the contested 
matters of fact tried by a jury as herein-after mentioned. 

29. Upon any such petition for the dissolution of a marriage, 
it shall be the duty of the Court to satisfy itself, so far as it 
reasonably can, not only as to the facts alleged, but also whether 
or no the petitioner has been in any manner accessory to or con- 
niving at the adultery, or has condoned the same, and shall also 
inquire into any counter-charge which may be made against the 
petitioner. 

30. In case the Court, on the evidence in relation to any such 
petition, shall not be satisfied that the alleged adulteiy has been 
committed, or shall find that the petitioner has during the 
marriage been accessory to or conniving at the adultery of the 
other party to the marriage, or has condoned the adultery coni- 
plained of, or that the petition is presented or prosecuted in 
collusion with either of the respondents, then and m any of the 
said cases the Court shall dismiss the said petition. 

31. In case the Court shall be satisfied on the evidence that 
the case of the petitioner has been proved, and shall not find that 
the petitioner has been in any manner accessory to or conniving 
at the adultery of the other party to the marriage, or has con- 
doned the adultery complained of, or that the petition is presented 
or prosecuted in collusion with either of the respondents, then 
the Court shall pronounce a decree declaring such marriage to be 
dissolved : Provided always, that the Court shall not be bound 
to pronounce such decree if it shall find that the petitioner has 
during the marriage been guilty of adultery, or if the petitioner 
shall, in the opinion of the Court, have been guilty of unreason- 
able delay in presenting or prosecuting such petition, or of 
cruelty towards the other party to the marriage, or of having 
deserted or wilfuUy separated himself or herself from the other 
party before the adultery complained of, and without reason- 
able excuse, or of such wilful neglect or misconduct that has 
conduced to the adultery. 

32. The Court may, if it shall think fit, on any such decree, 
order that the husband shall to the satisfaction of the Court se- 
cure to the wife such gross sum of money, or such annual sum 
of money for any term not exceeding her own life, as, having 
regard to her fortune (if any), to the ability of the husband, and 
to the conduct of the parties, it shall deem reasonable, and for 
that purpose may refer it to any one of the conveyancing counsel 
of the Court of Chancery to settle and approve of a proper deed 
or instrument to be executed by all necessary parties ; and the 
said Court may in such case, if it shall see fit, suspend the pro* 
nouncing of its decree until such deed shall have been duly 
executed ; and upon any petition for dissolution of marriage the 
Cpurt shall have the same power to make interim orders lor 
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payment of monej, by way of alimony or otherwise, to the wife, 
as it would hare m a snit institused for judicial separation. 

83. Any hnsband may, either in a petition for dissolution of 
marriage or for judicial separation, or in a petition limited to 
such object only, claim damages from any person on the ground 
of his having committed adultery with the wife of such petitioner, 
and such petition shall be served on the alleged adulterer and 
the wife, unless the Court shall dispense witii such service, or 
direct some other service to be substituted ; and the claim made 
by every such petition shall be heard and tried on the same 
principles, in the same manner, and subject to the same or the 
like rules and regulations as actions for .criminal conversation 
are now tried and decided in Courts of Common Law ; and all 
the enactments herein contained with reference to the hearing 
and decision of petitions to the Court shall, so far as may be 
necessary, be deemed applicable to the hearing and de<asion of 
petitions presented under this enactment ; and the damages to 
be recovered on any such petition shall in all cases be ascertained 
by the verdict of a jury, although the respondents or either of 
them may not appear; and after the verdict has been given the 
Court shall have power to direct in what manner such damages 
shall be paid or applied, and to direct that the whole or any part 
thereof shall be settled for the benefit of the children (if any) of 
the marriage, or as a provision for the maintenance of the mfe. 

S4. Wlienever in any petition presented by a husband the 
alleged adulterer shall have been made a co-respondent, and the 
adultery shall have been established, it shall be lawful for the 
Court to order the adulterer to pay the whole or any part of the 
costs of the proceedings. 

35. In any suit or other proceeding for obtaining a judicial 
separation or a decree of nullity of marriage, and on any petition 
for dissolving a marriage, the Court may from time to time, be- 
fore making its final decree, make such interim orders, and may 
make such provision in the final decree, as it may deem just and 
proper with respect to the custody, maintenance, and education 
of the children the marriage of whose parents i$ the subject of 
Such suit or other proceeding, and niay, if it shall think fit, direct 
proper proceedings to be taken for placing such children under 
the protection of the Court of Chancery. 

36. In questions of fact arising in proceedings under this Act 
it shall be lawful for, but, except as herein-before provided, not 
obligatory upon, the Court to direct the truth thereof to be de- 
termined before itself, or before any one or more of the judges of 
the said Court, by the verdict of a special or common jury. 

37. The Court, or any judge thereof, may make all such rules 
and orders upon the Sheriff or any other person for procuring 
the attendance of a common or special jury for the trial of such 
question as may now be made by any of the superior courts of 
common law at Westminster, and may also make any other 
orders which to such Court or judge may seem requisite ; and 
every such jury shall consist of persons possessing the like quali- 
ftcations, and shall be struck, summoned, balloted for, and called 
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m like manner, as if such jurj were a jury for the trial of any 
cause in any of the said superior courts ; and every juryman so 
summoned shall be entitled to the same rights, and subject to 
the same duties and liabilities, as if he had been duly summoned 
lor the trial of any such cause in any of the said superior courts ; 
and every party, to any such proceeding shall be entitled to the 
same rights as to challenge and otherwise as if he were a party to 
such cause. 

38. When any such question shall be so ordered to be tried 
such question shall be reduced into writing in such form as the 
Court shall direct, and at the trial the jury shall be sworn to try 
the said question, and a true verdict to give thereon according 
to the evidence ; and upon every such trial the Court or judge 
shall have the same powers, jurisdiction, and authority as any 
judge of any of the said superior Courts sitting at Nisi Prius. 

39. Upon the trial of any such question or of any issue under 
this Act a Bill of Exceptions may be tendered, and a general or 
special verdict or verdicts, subject to a special case, may be re- 
turned, in like manner as in any cause tried in any of the said 
superior courts ; and every such bill of exceptions, special ver- 
dict, and special case respectively shall be stated, settled and 
sealed in like manner as in any cause tried in any of the said 
superior courts, and where the .trial shall not have been had in 
the court for divorce and matrimonial causes shall be returned 
into such court without any writ of error or other writ ; and the 
wlslUgt of law in every such bill of exceptions, special verdict^ 
and special case shall be heard and determined by the full courts, 
subject to such right of appeal as is herein-after given in other 
cases. 

40. It shall be lawful for the court to direct one or more issue 
or issues to be tried in any court of common law, and either be- 
fore a Judge of Assize in any county or at the sittings for the 
trial of causes in London or Middlesex, and either by a special 
or common jury, in like manner as is now done by the Court of 
Chancery. 

41. Every person seeking a decree of nullity of marriage, or 
a decree of judicial separation, or a dissolution of marriage, or 
decree in a suit of jactitation of marriage, shall, together with 
the petition or other application for the same, file an affidavit 
verifying the same so far as he or she is able to do so, and stating 
that there is not any collusion or connivance between the de- 
ponent and the other party to the marriage. 

42. Every such petition shall be served on the party to be 
aifected thereby, either within or without her Majesty^s do- 
minions, in such manner as the court shall by any general or 
special order from time to time direct, and for that purpose the 
court shall have all the powers conferred by any statute on the 
Court of Chancery : Provided always, that the said court may 
dispense with such service altogether in case it shall seem 
necessary or expedient so to do. 

43. The court may, if it shall think fit, order the attendance 
of the pettiioner, and may examine him or her, or permit him or 
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her to be examined or crosB-examined on oath on the hearing^ 
of anj petition, bat no rach petitioner shall be bound to answer 
anj qnestion tending to show that he or she has been guilty of 
adulteTT. 

44. llie conrt may from time to time adjonm the hearing of 
any such petition, and may require farther evidence thereon, if 
it shall see fit so to do. 

45. In any case in which the coart shall prononnce a sentence 
of dirorce or judicial separation for adultery of the wife, if it 
shall be made appear to the court that the wife is entitled to any 
property either in possession or reversion, it shall be lawful for 
the court, if it shall think proper, to order such settlement as it 
shall think reasonable to be made of such property or any part 
thereof, for the benefit of the innocent party, and of the children 
of the marriage, or either or any of them. 

46. Subject to such rules and regulations as may be established 
as herein provided, the witnesses in all proceedings before the 
court where their attendance can be had shall be sworn and 
examined orally in open court : provided that parties, except as 
herein-before provided, shall be at liberty to verify their respec- 
tive cases in whole or in part by affidavit, but so that the de- 
ponent in every such affidavit shall, on the application of the 
opposite party or by direction of the court, be subject to bo 
cross-examined by or on behalf of the opposite party orally in 
open court, and after such cross-examination may be re-exammed 
orally in open court as aforesaid by or on behalf of the party by 
whom such affidavit was filed. 

47. Provided, that where a witness is out of the jurisdiction 
of the court, or where, by reason of his illness or from other 
circumstances, the court shall not think fit to enforce the atten- 
dance of the witness in open court, it shall be lawful for the 
court to order a commission to issue for the examination of such 
witness on oath, upon intorrogatories or otherwise, or if the 
witness be within the jurisdiction of the court to order the 
examination of such witness on oath, upon interrogatories or 
otherwise, before any officer of the said ctmrt, or other person to 
be named in such order for the purpose ; and all the powers 
given to the courts of law at Westminster by the Acts of the 
thirteenth year of King George the Third, chapter sixty-three, 
and of the First year of King William the Fourth, chapter 
twenty-two, for enabling the courts of law at Westminster to 
issue commissions and give orders for the examination of wiu 
nesses in actions depending in such courts, and to enforce such 
examination, and all the provisions of the said acts, and of any 
other acts for enforcing or otherwise applicable to such ex- 
amination and the witnesses examined, shall extend and be ap- 
plicable to the court and to the examination of witnesses under 
the commissions and orders of the said court, and to the witnesses 
examined, as if such court were one of the courts of law at 
Westminster, and the matter before it were an action pending ia 
such court. 
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47. The rules of evidence observed in the superior courts of 
common law at Westminster shall be appUcabie to and obsejrved 
in the trial of all questions of fact In the court. 

49. The court may, under its seal, issue writs of subpoena or 
subpoena duces tecum, commanding the attendance of witnesses 
At such time and place as shall be therein expressed ; and such 
writs may be served in any part of Great Britain or Ireland ; 
and every person served with such writ shall be bound to attend, 
and to be sworn and give evidence in obedience thereto, in the 
same manner as if it had been a writ of subpcena or subpoena 
duces tecum issued from any of the said superior courts of com- 
mon law in a cause pending therein, and served in Great Britain 
or Ireland, as the case may be : provided that any petitioner re- 
quired to be examined, or any person called as a witness or re* 
quired or desiring to make an affidavit or deposition under or 
for the purposes of this act, shall be permitted to make his 
solemn affirmation or declaration instead of being sworn in the 
circumstances and manner in which a person called as a witness 
or desiring to make an affidavit or deposition would be permitted 
so to do under the " Common Law Procedure Act, 1864," in 
cases within the provisions of that act. 

50. All persons wilfully deposing or affirming falsely in any 
proceeding before the court shall be deemed to be guilty of 
perjury, and shall be liable to all the pains and penalties attached 
thereto. 

61. The court on the hearing of any suit, proceeding, or 
petition under this act, and the House of Lords on the hearing 
of any appeal under this act, may make such order as to costs as 
to such court or house respectively may seem just : provided 
always, that there shall be no appeal on the subject of costs only, 

62. All decrees and orders to be made by the court in any 
suit, proceeding, or petition to be instituted under autitiority of 
this act shall be enforced and put in execution in the same or 
the like manner as the judgments, orders, and decrees of the 
High Court of Chancery may be now enforced and put in exe- 
cution. 

53. The court shall make such rules and regulations concern- 
ing the practice and procedure under this act as it may from 
time to time consider expedient, and shall have full power from 
time to time to revoke or alter the same. 

64. The court shall have full power to fix and regulate from 
time to time the fees payable upon all proceedings l^fore it, all 
which fees shall be received, paid, and applied as herein directed : 
provided always, that the said court may make such rules and 
regtdations as it may deem necessary and expedient for enabling 
persons to sue in the said court in forma pauperis. 

66. Either party dissatisfied with any decision of the court in 
any matter which, according to the provisions aforesaid, may be 
made by the Judge-Ordinary alone, may, within three calender 
months after the pronouncing thereof, appeal therefrom to the 
full court, whose decision sh^ be finaU 

H a 
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56. Either paa-ty dissatisfied with the decision of the full court 
on any petition for the dissolution of a marriage may, within 
three months after the pronouncing thereof, appeu therefrom to 
the House of Lords if Parliament be then sitting, or if Parliament 
be not sitting at the end of such three months, then within four- 
teen days next after its meeting ; and on the hearing of any such 
appeal the House of Lords may either dismiss the appeal or 
reverse the decree, or remit the case to the court, to be dealt 
with in all respects as the House of Lords shall direct. 

57. When the time hereby limited for appealing against any 
decree dissolving a marriage shall have expired, and no appeal 
shall have been presented against such decree, or when any such 
appeal shall have been dismissed, or when in the result of any 
appeal any marriage shall be declared to be dissolved, but not 
sooner, it shall be lawful for the respective parties thereto to 
marry again, as if the prior marriage had been dissolved by 
death : provided always, that no clergyman in Holy Orders of 
the United Church of England and Ireland shall be compelled to 
solemnize the marriage of any person whose former marriage 
may have been dissolved on the ground of his or her adultery, or 
shall be liable to any suit, penalty, or censure for solemnizing or 
refusing to solemnize the marriage of any such person. 

58. Provided always, that when any minister of any church 
or chapel of the United Church of England and Ireland shall 
refuse to perform such marriage service between any persons 
who but for such refusal would be entitled to have the same 
service performed in such church or chapel, such minister shall 
permit any other minister in Holy Orders of the said United 
Church, entitled to officiate within the Diocese in which such 
church or chapel is situate, to perform such marriage service in 
such church or chapel. 

59. After this act shall have come into operation, no action 
shall be maintainable in England for criminal conversation. 

60. None of the fees payable under this act, except as herein 
expressly provided, shall be received in money, but every such 
fee shall be collected and received by a stamp denoting the 
amount of the fee which would otherwise be payable ; and the 
fees to be so collected by stamps shall be '* stamp duties,** and 
be under the management of the Commissioners of Inland Be- 
venue. 

61. The provisions contained in or referred to by an act of 
the present session of parliament, " to amend the laws relating 
to probates and letters of administration in England,** and a^ 
plicable to the collection and payment and accounts of the f^ 
to be received thereunder by means of stamps, and to such 
stamps, and the vellum, parchment, or paper on or to which the 
same shall be impressed or affixed, and in relation to documents 
which ought to have stamps impressed thereon or affixed thereto, 
and to the punishment of persons for such wrongful acts as 
therein mentioned in relation to stamps, or fees or sums of 
money which ought to be collected by means of stamps, shall be 
applicable to and for the purpose of this act, as if such pro- 
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visions as aforesaid had been contained or referred to in this 
act with reference to the like matters, and the court under this 
act had been mentioned, instead of the Court of Probate, or 
the Judge thereof, as the case maj be. 

62. It shall be lawful for the Commissioners of her Majesty's 
treasury, out of such monies as may be provided and appro- 
priated by parliament for the purpose, to cause to be paid all 
necessary expenses of the court under this act, and other ex- 
penses which may be incurred in carrying the pro\'isions of this 
act into effect, except as herein otherwise provided. 

63. The same amount of stamp duty as is now payable on the 
admission of a proctor to any ecclesiastical court shall be payable 
by every person to be admitted as a proctor in the Court of Di- 
vorce and Matrimonial Causes, or in the Court of Probate, who 
shall not have been previously admitted as a proctor in the other 
of such courts, or in an Ecclesiastical or Admiralty Court, and 
have paid the stamp duty in respect thereof ; and every person 
who shall practise as a proctor or as a solicitor or attorney in 
the said Court of Divorce and Matrimonial Causes, or the said 
Court of Probate, shall obtain an annual certificate to authorize 
him so to do, under the stamp duty acts, in the same manner as 
proctors practising in the Ecclesiastical or Admiralty Courts, 
and solicitors and attomies practising in her Majesty's courts at 
Westminster, are now required to do by the said acts or any of 
them, and shall be subject and liable to the same penalties and 
disabilities in case of any neglect to obtain such certificates as 
such proctors, attomies, and solicitors are now subject and liable 
to for any similar neglect, and as if the clauses and provisions of 
the said acts in relation to such certificates had been inserted in 
this act, and specially enacted in reference to proctors, solicitors, 
and attomies practising in the said Court of Divorce and Matri- 
monial Causes and Court of Probate, provided that one annual 
certificate only shall be required for any one person, although 
he may practise in more than one of the capacities aforesaid, 
or in several of the courts herein-before mentioned. 

64. Every person who at the time of the passing of this act 
has been duly admitted and is practising as a proctor in any 
Ecclesiastical Court in England shall, at the expiration of two 
years from and after the commencement of this Act, be entitled 
to make claim for compensation to the Commissioners of her 
Majesty's Treasury ; and the said Commissioners, by examina- 
tion of evidence on oath (which they are hereby empowered to 
'administer), or otherwise, as they shall think fit, shall inquire 
into and ascertain the loss, if any, of professional gains and 
profits in respect of suits relating to marriage and divorce sus- 
tained by such proctors respectively, upon a comparison in each 
case of the average clear gains of the three years immediately 
before the commencement of this act, arising from such last- 
mentioned business, and the average of the same gains during 
the two years immediately succeeding the commencement of 
this act ; and the said Commissioners shall in each case, having; 
regard to all the circumstances, award a reasonable compensa- 



80 APPEKBIX. 

tioQ, bjr way of annuity, to the persons sustaining such loss, 
daring their lires, but in no case shall such annuity exceed one 
half of the annual loss so ascertained as aforesaid ; and such 
annuities shall be paid out of monies to be annually provided 
by parliament for that purpose, and the persons receiving the 
same shall be subject to the provisions contained in the Nine- 
teenth Section of the act of fourth and fifth William the Fourth, 
chi^ter twenty-four. 

66. In case the Judge of the Court of Probate established by 
any act passed during the present Session shall be appointed 
Judge Ordinary of the court for divorce and matrimonial causes, 
the salary of such Judge shall be the sum of five thousand 
pounds per annum ; but such Judge, if afterwards appointed 
Judge of the Admiralty Court, shall not be entitled to any 
increase of salary. 

66. Any one of her Majesty's Principal Secretaries of State 
may ordw every Judge, Registrar, or other Officer of any Ec- 
clesiastical Court in England or the Isle of Man, or any other 
person having the public custody of or control over any letters 
patent, records, deeds, processes, acts, proceedings, books, docu- 
ments, or other instrument relating to marriages, or to suits for 
divorce, nullity of marriage, destitution of conjugal rights, or to 
any other matters or causes matrimonial, except marriage 
licenses, to transmit the same, at such times and in such manner, 
to such places in London or Westminster, and under such re- 
gvlations, as the said Secretary of State may appoint ; and if 
any Judge, Registrar, Officer, or other person shall wilfully 
disobey such order, he shall, for the first offence, forfeit the sum 
^ one hundred pounds, to be recoverable by any Registrar of 
the Court of Probate as a debt under this act in any of the 
superior courts at Westminster, and for the second and sub- 
sequent offences the Judge Ordinary may commit the person so 
offending to prison for any period not Qxeeeding three calendar 
months, provided that the warrant of committal be counter- 
signed by one of her Majesty*^ Principal Secretaries of State, 
and the said persons so offending shall forfeit aU claim to com- 
pensation under this act. 

67. All rules and regulations concerning practice or proce- 
dure, or fixing or regulating fees, which may be made by the court 
under this act, shall be laid before both Houses of Parliament 
within one month after the making thereof, if Parliament be 
then sitting, or if Parliament be not then sitting, within one 
month after the commencement of the then next session of • 
parliament. 

68. The Judge Ordinary of the court for divorce and matri- 
monial causes for the time being shall cause to be prepared in 
each year ending December Thirty-one a return of all fees and 
monies levied in such year on account of the fee fund of the 
court of divorce and matrimonial causes, and of «uiy other fund 
under the authority of this act ; also, a return of the annual 
salaries of ti^ said Judge Ordinary, and of all persons holding 
offices in the said court, with aU the incidental expenses of the 
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•aid court, whether the salaries and incidental expenses afore- 
said be defrayed out of fees or out of anj other monies ; also, a 
return of all superannuations, pensions, annuities, retiring al- 
lowances, and compensations made payable under this act, in 
each year, stating the gross amount, and the amount in detail, 
of such charges : provided always, that all such returns as afore- 
said shall be presented to both Houses of Parliament on or 
before the Thirty-first day of March in each year, if Parliament- 
is then sitting, and if Parliament is not sitting, then such returns 
shall be presented within one month of the first meeting of Par- 
liament after the Thirty-first day of March in each year. 
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An Act to amend the Act of the Twentieth and Twenty-first 
Victoria^ Chapter Eighty-five. 

\2d August, 1858.] 

Wbeseas in the last Session of Parliament an act was passed, 
intituled '' An Act to amend the Law relating to Divorce and 
Matrimonial Causes in England :" and whereas it is expedient to 
amend the same : be it therefore enacted by the Queen's most 
Excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows : 

1. It shall be lawful for the Judge-Ordinary of the Court for 
Divorce and Matrimonial Causes for the time being to sit in 
chambers for the despatch of such part of the business of the said 
court as can in the opinion of the said Judge-Ordinary, with ad- 
vantage to the suitors, be heard in chambers ; and such sittings 
shall from time to time be appointed by the said Judge-Ordinary. 

2. The commissioners oi her Majesty's treasury shall from 
time to time provide chambers in which the said Ju^e- Ordinary 
shall sit for the despatch of such business as aforesaid, and until 
such chambers are provided the said Judge-Ordinary shall sit in 
chambers in any room which he may find convenient for the 
purpose. 

3. The said Judge-Ordinary when 8» sitting in chambers shall 
have and exercise the same power and jurisdiction in respect of 
the business to be brought before him as if sitting in open court. 

4. The registrars of the principal registry of the Court of 
Probate shall be invested with and shall and may exercise with 
reference to proceedings in the Court for Divorce and Matrimo- 
nial Causes the same power and authority which surrogates of 
the Official Principal of the Court of Arches could or might 
before the passing of the twentieth and twenty-first Victoria, 
chapter seventy-seven, have exercised in chambers with reference 
to proceedings in that court. 

5. In every cause in which a sentence of divorce and separation 
from bed, board, and mutual cohabitation has been given by a 
competent Ecclesiastical Court before the Act of the twentieth 
and twenty-first Victoria, chapter eighty-five, came into opera- 
tion, the evidence in the cause in which such sentence was pro- 
nounced in such Ecclesiastical Court may, whenever from the 
death of a witness or from any other cause it may appear to the 
court reasonable and proper, be received on the hearing of any 
petition which may be presented to the said Court of Divorce 
And Matrimonial Causes. 
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6. Every, wife deserted by her husband, wheresoever resident 
in England, may, at any time after such desertion, apply to the 
said Judge-Ordinary for an order to protect any money or pro- 
perty in England she may have acquired or may acquire by her 
own lawful industry, and any property she may have become 
possessed of after such desertion, against her husband and his 
creditors, and any person claiming under him ; and the Judge- 
Ordinary shall exercise in respect of every such application all 
the powers conferred upon the Court for Divorce and Matrimo- 
nial Causes under the twentieth and twenty-first Victoria, chapter 
eighty- five, section twenty-one. 

7. The provisions contained in this act and in the said act of 
the twentieth and twenty-first Victoria, chapter eighty-five, re- 
specting the property of a wife who has obtained a decree for 
judicial separation or an order for protection, shall be deemed to 
extend to property to which such wife has become or shall be- 
come entitled as executrix, administratrix, or trustee since the 
sentence of separation or the commencement of the desertion (as 
the case may be) ; and the death of the testator or intestate shall 
be deemed to be the time when such wife became entitled as 
executrix, or administratrix. 

8. In every case in which a wife shall under this act or under 
the said act of the twentieth and twenty-first Victoria, chapter 
eighty-five, have obtained an order to protect her earnings or 
property, or a decree for judicial separation, such order or decree 
shall, until reversed or discharged, so far as necessary for the 
protection of any person or corporation who shall deal with the 
wife, be deemed valid and effectual ; and no discharge, variation, 
or reversal of such order or decree shall prejudice or affect any 
rights or remedies which any person would have had in case the 
same had not been so reversed, varied, or discharged in respect 
of any debts, contracts, or acts of the wife incurred, entered into, 
or done between the times of the making such order or decree 
and of the discharge, variation, or reversal thereof ; and property 
of or to which the wife is possessed or entitled for an estate in 
remainder or reversion at the date of the desertion or decree (a» 
the case may be), shall be deemed to be included in the protec 
tion given by the order or decree. 

9. Every order which shall be obtained by a wife under the 
said act of the twentieth and twenty-first Victoria, chapter eighty- 
five, or under this act, for the jjrotection of her earnings or pro- 
perty, shall state the time at which the desertion in consequence 
whereof the order is made commenced ; and the order shall, as 
regards all persons dealing with such wife in reliance thereon^ be 
conclusive as to the time when such desertion commenced* 

10. All persons and corporations who shall, in reliance on any 
such order or decree as aforesaid, make any payment to, or per- 
mit any transfer or act to be made or done by, the wife who has 
obtained the same, shall, notwithstanding such order or decree 
may then have been discharged, reversed, or varied, or the 
separation of the wife from her husband may have ceased, or at 
some time since the making of the order or decree been discon- 
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tinned, be protected and indemnified in the same way in all 
fespects as if, at the time of such payment, transfer, or otner act, 
sucn order or decree were valid and still subsisting without 
variation in full force and e£fect, and the separation of the wife 
from her husband had not ceased or been discontinued, unless at 
the time of such payment, transfer, or other act such persons or 
corporations had notice of the discharge, reversal, or variation of 
sucn order or decree, or of the cessation or discontinuance of 
such separation. 

11. In all cases now pending, or hereafter to be commenced 
in which, on the petition of a husband for a divorce, the alleged 
adulterer is made a co-respondent, or in which, on the petition 
of a wife, the person with whom the husband is alleged to have 
committed adultery is made a respondent, it shall be lawful for 
the court, after the close of the evidence on the part of the peti' 
tioner, to direct such co-respondent or respondent to be dismissed 
from the suit, if it shall think there is not sufficient evidence 
against him or her. 

12. Begistrars, surrogates, commissioners for taking oaths in 
the Court of Chancery, and all other persons now or hereafter 
authorized to administer oaths under the act of the twentieth and 
twenty-first Victoria, chapter seventy-seven, or under this act, 
shall have power to administer oaths under the act of the 
twentieth and twenty-first Victoria, chapter eighty-five. 

13. The bill of any proctor, attorney, or solicitor, for any fees, 
charges, or disbursements in respect of any business transacted 
in the Court for Divorce and Matrimonial Causes, and whether 
the same was transacted before the full court or before the 
Judge-Ordinary, shall, as well between proctor or attorney or 
solicitor and client, as between party and party, be subject to 
taxation by any one of the registrars belonging to the principal 
registry of the Court of Probate, and the mode in which any such 
bill shall be referred for taxation, and by whom the costs of 
taxation shall be paid, shall be regulated by the rules and orders 
to be made under the act of the twentieth and twenty-first 
Victoria, chapter eighty-five, and the certificate of the registrar 
of the amount at whict^ such bill is taxed shall be subject to 
appeal to the Judge of the said court. 

14. The Judge Ordinary of the court for divorce and matri- 
monial causes, and the Begistrars of the principal registry of 
the court of probate, shall respectively, in any case where an 
ecclesiastical court having matrimonial jurisdiction had, pre- 
viously to the commencement of the act of the Twentieth and 
Twenty-first Victoria, chapter eighty-five, made any order or 
decree in respect of costs, have the same power of taxing such 
costs, and enforcing payment thereof, or of otherwise carrying 
such order or decree into effect, as if the cause wherein such 
deeree had been originally commenced and prosecuted in the 
said court for divorce and matrimonial causes : Provided that 
in taxing any such costs, or any other costs incurred in causes 
depending in any Ecclesiastical Court previously to the com- 
mencement of the said recited act, aU fees, charges, and ex- 
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penses shall be allowed which might have been legally made^ 
charged, and enforced according to the practice of uie Conrt of 
Arches. 

15. The Jndge Ordinary of the conrt for divorce and matri- 
monial causes shall have and exercise, oyer proctors, solicitors, 
and attomies practising in the said court, the like authority and 
control as is now exercised by the Judges of any court of equity 
or of common law over persons practising therein as proctors, 
solicitors, or attomies. 

16. It shall be lawful for the Judge Ordinary of the court for 
divorce and matrimonial causes to appoint, by commission under 
seal of the court, any persons practising as solicitors in the 
Isle of Man, in the Channel Islands, or any of them, to ad* 
minister oaths, and to take declarations or affirmations, to be* 
used in the said court ; and such persons shall be entitled from 
time to time to charge and take such fees as any other persons 
performing the same duties in the court for divorce and matri- 
monial causes may charge and take. 

17. Whereas doubts may be entertained whether the right of 
appeal given by the act of the Twentieth and Twenty-first 
Victoria, chapter eighty-five, section fifty-six, extends to sen- 
tences on petitions, or nullity of marriage : be it enacted and 
declared, that either party dissatisfied with any such sentence 
may appeal therefrom in the same manner, within the same 
time, and subject to the same regulations as affect appeals 
against sentences on petitions for the dissolution of marriage. 

18. Where any trial shall have been had by a jury before the 
full court or before the Judge Ordinary, or upon any issue di-^ 
rected by Uie full Court or by the Judge Ordinary, it shall be 
lawful for the Judge Ordinary, subject to any rules to be here- 
after made, to grant a rule Nisi for a new trial, but no such 
rule shall be made absolute except by the full court. 

19. So much of the act of the Twentieth and Twenty-first 
Victoria, chapter eighty-five, as authorises application to be 
made for restitution of conjugal rights, or for ju^cial separation 
by petition to any Judge of assize, and a^ relates to the pro- 
ceedings on such petition, shall be and the same is hereby re- 
pealed. 

20. In cases where it is necessary to obtain affidavits, decla- 
rations, or affirmations to be used in the court for divorce and 
matrimonial causes from persons residing in Foreign parts out 
of her Majesty's dominions, the same may be sworn, declared^ 
or affirmed before the persons empowered to administer oaths 
under the act of the sixth of Geor^ the Fourth, chapter eighty- 
seven, or under the act of the eighteenth and nineteenth of 
Victoria, chapter forty-two ; provided that in pl&ces where there 
are no such persons as are mentioned in the said acts such affi- 
davits, declarations, or affirmations may be made, declared, and 
affirmed before any Foreign local Magistrate or other person 
having authority to administer an oath there. 

21. Affidavits, declarations, and affirmations to be used in the 
court for divorce and matrimonial causes may be sworn and 

I 
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taken in Scotland, Ireland, the Isle of Man, the Channel Islandsy 
or any colony, island, plantation, or place out of England under 
the dominion of her Majesty, before any court, judge, notanr 
public, or person lawfully authorised to administer oaths in such 
country, colony, island, plantation, or place respecdvely, (ur, so 
far as relates to the Isle of Mau, and uie Channel Islands, be- 
fore any Commissary, Ecclesiastical Judge, or Surrogate, who, 
nt the time of the passing of the act of last session, chapter 
sev^enty-seyen, was authorised to administer oaths in the Isle of 
Mah or in the Channel Islands respectively ; and all registrars 
and other officers of the court for divorce and matrimonial 
causes shall take judicial notice of the seal or signature, as the 
case may be, of any such judge, notary public, or person, which 
shall be attached, suspended, or subscribed to any such affidavit, 
<ieclaration, or affirmation, or to any other document. 

22. If any person shall forge any such seal or signature as last 
aforesaid, or any seal or signature impressed, affixed, or sub- 
scribed under the provisions of the said act of the sixth of Gleorge 
the Fourth, or of the said act of the eighteenth and nineteenth 
of Victoria, to any affidavit, declaration, or affirmation to be 
used in the Court for Divorce and Matrimonial Causes^ or shall 
tender in evidence any such docimient as aforesaid with a false 
or counterfeit seal or signature thereto, knowing the same to be 
false or counterfeit, he shall be guilty of felony, and shall upon 
conviction be liable to penal servitude for the term of his life, or 
for anv term not less than seven years, or to be imprisoned, with 
or without hard labour, for any term not exceeding three yean 
nor less than one year ; and whenever any such document has 
been admitted in evidence by virtue of this act, the court or the 
person who has admitted the same may, at the request of any 
party against whom the same is so admitted in evidence, direct 
that the same shall be impounded, and be kept in the cusrody of 
some officer of the court or other person, for such period and 
subject to such condidons as to the said court or person shall 
seem meet ; and every person charged with committing any 
felony under this act may be dealt with, indicted, tried, and, if 
convicted, sentenced, and his offence may be laid and charged to 
have been committed, in the county, district, or place in which 
he may be aj^rehended or be in custody ; and every accessory 
l>efore olc after the fact to any such offence may be dealt with, 
indicted, tried, and, if convicted, sentenced, and his offence laid 
and charged to have been committed, in any county, district, or 
^lace in which the principal offender may be tried. 

23. Any person who shall wilfully give false evidence, or who 
shall wilfully swear, affirm, or declare falsely, in any affidavit^ 
or deposition made under the authority of tnis act before an^p 
surrogate having authority to administer oaths under the act of 
the twentieth and twenty-first Victoria, chapter seventy-seven^ 
of before any person who before the passing of the said act was 
a surrogate authorized to administer oaths in any of the Channel 
Islands, or before any person authorized to administer oaths 
under this act, shall be liable to the penalties and consequencea 
0f Wilful and corrupt perjury. 



RULES AND ORDERS 

FOR 

HER MAJESTY'S COURT FOR DIVORCE 
AND MATRIMONIAL CAUSES, 

McLdt under the Provmons of the " Act to amend the Law relating 
to Divorce and Matrimomal Cataes tn England^ (20 & 21 Vict. 
Cap. 85.) 



1. Ffoeeedings before the Court for Divorce and Matrimoirial 
Causes shall be eommeaeed by fifing a petition. — ^A Form oi 
such Petition is given, No. 8. 

2. Eveiy such petition shall be accompanied by an affidavit 
made by the Petitioner, verifying the facts stated in the petition 
of whieh he or she has personal cognizance, and snch affidavit 
shall be filed with tiie petition. 

3. In cases where the Petitioner is seeking a decree of nnllity 
«f marriage, or a decree of judicial separation, or a dissolution 
of marriage, or a decrl^e in a suit of jactitation of marriase, the 
Petitioner's affidavit, filed with his or her petition, shall farther 
state that no collnsion or connivance exists between the Peti- 
tioner and the other party to the marriage or alleged marriage. 

4. Every Petitioner who files a petition and affidavit shall 
forthwith issue a citation, to be served on the Respondent in the 
cause, aecording to the f\>rm No. 1. 

5. A umilar citation shall be served upon any party whom it 
IS intended to make a Co-respondent in the cause. 

6. To e^ich Respondent in the cause shall be delivered, to- 
gether with the citation, a copy of the petition certified under 
the seal of the Court. 

7. Every citation shall be written or printed on parchment, 
and the party taking ou^ the same, or his or her proctor, solicitor, 
or attorney, shall take it, together with a praecipe, to the Registry, 
and there deposit the precipe and get the citation signed and 
eealed.— The Form of Prndpe is given, No. 2. 

8. The party applying for a citation to be sealed shall, on 
depositing the praecipe in the Registry, give an address within 
three miles of the (General Post Office, at which it shall be 
sufficient to leave all notices, instruments, and other proceedings 
not by these Rules and Orders expressly requiring personal 
•ervice. 
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9. Before a party can proceed after the service of a dtation, 
iinlesB by the express leave of the Court, an appearance must 
have been preyiouslj entered hj or on the behaJf of the party 
cited, or an affidavit of personal service of the citation most 
have been filed in the registry. 

10. In cases where personal service cannot be effected, ap- 
plication may be made to the Jndge Ordinary, upon motion m 
open court, to substitute some other mode of service, or to dis- 
pense with service altogether. 

11. Personal service of a citation shall be effected by leaving 
a copy of the citation with the party cited, and producing the 
original, if required by him or her so to do. 

12. Every entry of an appearance shall be accompanied by 
an address within three miles of the General Post Office, at 
which it shall be sufficient to leave aU notices, instruments, and 
other proceedings. 

13. After personal service of citation has been effected, the 
citation, with the certificate of service endorsed thereon, shall 
be forthwith returned into and filed in the registry. 

14. Within twenty-one days from the service of the citation 
the reqK>ndeBt shall file his or her answer in the registry, other- 
wise the petitioner shall be at liberty to proceed to proof of the 
petition. — ^A form of answer is given, No. 4. 

15. Every answer which contains matter other than a simple 
denial of the facts stated in the petition, shall be accompanied 
by an affidavit made by the respondent, verifying such other or 
additional matter, and such affidavit shall be filed with the 
answer. 

16. Incases involving a decree of nullity of marriage, or a 
decree of judicial separation, or a dissolution of marriage, or a 
decree in a suit of jactitation of marrijige, the respondent shall, 
in the affidavit filed with the answer, fi^ther state that there is 
not any collusion or connivance between the deponent and the 
other party to the marriage. 

17. The respondent shidl file his or her answer in the regis- 
try, and on the same day deliver to the petitioner, or his or her 
proctor, solicitor, or attorney, a copy thereof. 

18. Within fifteen days from the filing of the answer, the 
petitioner may file a reply thereto, and the same period shall be 
allowed for bringing in and filing any further statement by way 
of answer to such replication. 

19. If either party desire to amend his or her petition, answer, 
or subsequent statement, it may be done by permission of the 
Judge Ordinary, and in such form and under such terms as the 
Judge Ordinary may approve. 

20. When the procee(Ungs have raised the questions of fact 
necessary to be determined, either party may, within fifteen days 
from the filing of the last proceeding, apply to the Judge Or- 
dinary to direct the truth of any question of fact arising in 
the proceedings to be tried by a jury. 

21. If neither party claim that the cause shall be heard before 
a jury, the Judge Ordinary shall determine whether the same 
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•hall be tried by a jury or before the Court ittelf , and whether 
by oral evidenee or upon affidavit. 

22. Whenever a case ii$ to be tried before ar jury, the Judge 
Ordinary shall direct the questions at issue to be stated ui the 
form of a record, to be settled by one of the registrars. — ^A form 
of record is given, No. 11. 

23. After the record has been so settled, either party shall be 
at liberty to appl^ to the Judge Ordixiary to alter or amend the 
tame, and his decision shall be final, and binding on the parties. 

24. The petitioner shall file the record and set down titie cause 
as ready for trial, and on the day upon which it is set down shall 
give notice of his or her having done so to each partr for whom 
an appearance has been entered; and if the Petitioner delay 
filing the record and setting down the cause as ready for trial, 
for the space of one month from the day on which the record 
was finally settled, the respondent may file the record and set 
the cause down as ready for trial, and give a similar notice to 
the petitioner and the aforesaid other parties. A copy of every 
auch notice shall be filed in the registry, and the cause, unless 
the Judge Ordinary shall otherwise direct, shall come on in its 
turn. 

25. When an affidavit establisMng the fhctum of a marriage 
between tlM parties haa been filed, aaad the husband has appeared 
In the cause, the wife may proceed to file a petition for alimony, 
in substance according to the Form No. 12 ; and a copy of such 
petition shall be serv^ on the husband, or on his proctor, so- 
licitor, or attorney, on the same day. 

26. The husband shall, within eight days after a petition for 
alimony has been filed, ffle his answer thereto u^n oath, and 
on the same day deliver a copy thereof to Uie wife, or to her 
proctor, solicitor, or attorney. 

27. The wife, subject to any order as to costs, may, if not 
satisfied with the husband's answer, examine witnesses in sup- 
port of her petition for alimony. 

28. After the answer of the husband has been filed, the wife 
may, at its next sitting, move the court to decree her alimony 
ptndenU Uu ; provided that the wife shall, two davs at least 
before she so moves the court, give notice to her husband, or to 
his proctor, solicitor, or attorney, of her intention so to do. 

29. A wife who has obtainted a decree of judicial separation 
iQ her favour, and has previously filed her petition for alimony, 
mray, unless in cases where an appeal to the full court is inter- 
posed, move the court to decree her permanent alimony ; provi<M 
that she shall, eight days at least b^ore making any such motion, 
give notice to the husband, or to his proctor, sohcitor, or attorney, 
of her intention so to do. 

30. Where a decree of judieial separation has been pronounced, 
it shall not be necessary for either party to enter into a bond 
conditioned against marrying again. 

SI. Every subposna shall bo written or printed on pardimimt^ 
Mid may include tlie names of any number of witnesses. Tha 
iMurty issuing the same, or his or her proctor, solicitor, or 

I 3 
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attomejy shall take it, together with a priecipe, to the regiArj, 
and there get it signed and sealed, and there deposit the pre- 
cipe. — ^Forms of subpoena are given Nos. 6 and 8 ; and forms of 
prscipe, Nos. 7 and 9. 

32. The petitioner or respondent may call upon the other 
party, by notice in writing, to admit any document, saving any 
jost exceptions ; and in case of refusal or neglect to admit the 
same, the costs of proving the document shiUl be paid by the 
party so neglecting or refusing, whatever the result of the cause 
may be, unless the Judge-Or<Snary shall certify that the refusal 
to admit was reasonable ; and when such notice to admit has not 
been given, no costs of proving any document shall be given, 
except in cases where the omission to give the notice is in the 
opinion of the registrar a saving of expense. 

88. The hearing of the cause shall be conducted in court, and 
the counsel shall address the court, subject to the same rules and 
regulations as now obtain in the courts of common law. 

84. The registrar shall, in cases tried by a jury, enter on the 
record the finding of the jury and the decree of the court, and 
shall sign the same. In all cases the registrar shall enter the 

' decree of the court in the court book. 

85. In cases to be tried upon affidavit the petitioner and re- 
spondent shall file their affidavits within eight days from the 
filing of the last proceeding. 

80. Counter-affidavits to any facts stated in any such affidavits 
may be filed by either party within fifteen days from the filing 
of the affidavit which t^ey are intended to answer. 

87. Affidavits in reply to coimter-affidavits may be filed by 
permission of the Judge-Ordinary, granted on motion or sum- 
mons, but not otherwise. 

88. Applications to produce a deponent in the cause, for the 
purpose of cross-examination, shall be made on summons to the 
Judge-Ordinary sitting in chambers. 

89. Applications on the part of a wife deserted by her husband 
for an order to protect her earnings and property, acquired since 
the commencement of such desertion, shall be made on summon* 
to the Judge-Ordinary in chambers, and supported by affidavit. — 
A form of application is given. No. 13. 

40. Applications for the discharge of any order made to pro- 
tect the earnings and property of tibe wife are to be founded on 
affidavit. 

41. Petitions to the court for the reversal of a decree of 
judicial separation must set out the grounds upon which the 
jHititioncr relies, as Form No. 14. 

42. Any person desirous of prosecuting a suit in forma pauperis 
Khali lay a case before counsel, and obtain an opinion from such- 
counsel that he or she has reasonable grounds for applying to the 
court for relief. 

48. Ho person shall be admitted to prosecute a suit injomta 
pauperis without the order of the Judge-Ordinary ; and to obtain 
such order the case laid beiore counsel for his opinion, and hia> 
opinion thereon, with an affidavit of the party or of his or her 
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attorney that the same case contains a full and trae statement of 
all the material facts, to the best of his or her knowledge and 
belief, and an affidavit hj the party applying that he or she is 
not worth £25, after payment of his or her just debts, save and 
except his or her wearing apparel, shall be produced at the time 
such application is made. 

44. Where a pauper omits to proceed to trial pursuant to 
notice, he or she may be called upon by summons to show cause 
why he or she should not pay costs, though he or she has not 
been dispaupered, and why all further proceedings should not be 
stayed until such costs be paid. 

45. Every application for a new trial in respect of causes 
tried before a jury is to be lodged in the registry within a month 
from the day on which the cause was tried. 

46. If the petitioner or respondent, unless by leave- of the 
Judge-Ordinary previously obtained, fail to deliver the answer, 
reply, or other proceeding within the time specified in these 
rules, the other party shall not be compelled to receive the same, 
unless by the direction of the Judge-Ordinary. The expense of 
every such application to the Judge-Ordinary shall fall on the 
party causing the delay, imless .the Judge-Ordinary shall, other- 
wise direct. 

47. Where a special time is limited for filing affidavits, no 
affidavit filed after that time shall be used unless by leave of the 
Judge-Ordinary. 

48. Wherever it becomes necessary to give a notice to the op- 
posite party in the cause, such notice shidl be in writing, signed 
by the party, or by his or her proctor, solicitor, or attorney. 

49. The addition and true place of abode of every person 
making an affidavit is to be inserted therein. 

50. In every affidavit made by two or more persons the names 
of the several persons making it are to be written in the jurat. 

51. 1^0 affidavit shall be read or made use of in any matter 
depending in court in the jurat of which there is any inter- 
lineation or erasure. 

52. Where an affidavit is made by any person who is blind, 
or who, from his or her signature or otherwise, appears to be 
illiterate, the person before whom such affidavit is made is to 
state in the jurat that the affidavit was read in the presence of 
the party making the same, and that such party seemed to, and 
according to the belief of such person did, understand the same, 
and also that the said party maide his or her mark or wrote his 
or her signature in the presence of the person before whom the 
affidavit was made. 

53. No affidavit is to be deemed sufficient which has been 
sworn before the party on whose behalf the same is offered,^ or 
before his or her proctor, solicitor, or attorney, or before a 
clerk of his proctor, solicitor, or attorney. 

54. A proctor, solicitor, or attorney, and their clerks respec- 
tiveiy, if actine for any other proctor, solicitor, or attorney, shall 
be subject to the rules in respect to taking affidavits which are 
applicable to those in whose stead they are acting. 
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55. TIm reffistiT of the Court for Divorce and Matrimonial 
Causes, and the clerks employed therein, shall he snhject to and 
nnder itte control of the registrars of the principal registry of 
the Court of Prohate, in the same way and to the same extent' 
as the principal registry of the Coort of Prohate and the clerks 
therein is and are. 

56. The record keepers, the clerk of papers, the sealer, the 
ushers, and other officers belonging to the Court of Probate, 
^all dJiBcharge the same duties m the Court for Divorce and 
Matrimonial Causes, and in the registry thereof, as they dis- 
charge in the Court of Probate and the principal registry thereof. 

57. The Judge-Ordinary shall in eveiy case in which a time 
is fixed by these rules for the performance of any act have power 
to extend the same to such time and widi such qualifications and ^ 
restrictions and on such terms as to him may seem fit. 



FORMS 

Which are to be followed as neaxly as the circumstances 

of each case will allow. 



No. 1. — Citation. 

In Her Majesty's Court for Divorce and Matrimonial Causes. 

Victoria, by the Grace of God of the United Kingdon of Great 
Britam and Ireland, Queen, Defender of the Faith. 
To A.B.y of in the County of 

Whbrbab O.B,j of , claiming to have been lawfully 

married to you the said A,B.f has filed her petition against you 
in our said court, praying for 

wherein she alleges that you have committed adulteiy [or have 
been gniltv of cruelty towards her the said CJB., or as the case 
may he] : iTow tbis is to coumand you, that widun eight days 
o{ the service of this on you, inclusive of the day of such service, 
you do appear in our said court then and there to make answer 
to the said petition, a copy whereof, sealed with the seal of our 
said court, is herewith served upon you. And takb notice, 
that in default of your so doing, tne Judge-Ordinary of our said 
court [or the Judges of our said court] will proceed to hear the 
said charge [or cluuqges] proved in due course of law, and to pro- 
nounce sentence therein, your absence notwithstan&g. 

(Signed) E. F., Begistrar. 

(LA) 
lNl>OB8XII]iDlT to BB MADB AVTBR BBRTICB. 

This citation was duly served by GM. on the within-named 
A.B.yOi at on the day of 18 . 

(Signed) G£. 



K 
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No. 2. PRJSCIPE FOR CITATION. 
In Her Majeflty's Court for Bivorce and Matrimonial Causes. 

Citation for A,B., of , against C.B., of , for 

a judicial separation by reason of adultery [or as the case may be] . 
(Signed) P.^., proctor, solicitor, or attorney for 
the said C,B. [or O.B. in person.] 

No. 8. — Pbhtiok for Divobce. 

To the Judge-Ordinary of Her Majesty's Court for Divorce and 

if atrimonial Causes. 

The day of 18 . 

The petition of A,B,t of , showeth, — 

1. That your petitioner was on the day of 
18 lawfully married to C£.,then CZ^, widow, at 

2. That after his said marriage your petitioner lived and co- 
habited with his said wife at and at , and 
that your petitioner and his wife have had issue of their said 
marriage three children ; to wit, one son and two daughters : 

S, That on the day of 18 , and other 

days between that day and , the said O.B., at 

in the county of , committed adultery 

with R.S. : 

4. That in and during the months of January, Februa^, and 

March 18 the said C.B. frequently visited the said K.S. at 

, and on divers of such occasions committed 

adultery with the said B.S. 

Your petitioner therefore humbly prays, — 

That your Lordship will be pleased to decree : 

[Here set out the relief sought"] 

And that your petitioner may have such further and other 
relief in the premises as to your Lordship may seem meet. 

And your petitioner will ever pray, &c. 



No. 4. — ^FoBM OF Answer. 

In Her Majesty's Court for Divorce and Matrimonial Causes. 

The day of 18 . 

A.B. V. C.B. 

The respondent, C.B., by P.A., her proctor, solicitor, or at- 
torney [or in person], saith, — 
1. That she denies that she committed adultery with B.S., as 
set forth in the said petition : 
. 2. Respondent further saith, that on the day of 

18 , and on other days between that day and 
, the said A.B., at in the county of , 

committed adultery with X.Y. 

[In like manner respondent is to state connivance, condonation, 
or other matters relied on as a ground for dismissing the 
petition,] 
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Wherefore this respondent humbly prftyt, — 

That your Lordship will be pleased to reject the prajrer of 
the said petition, and decree, &c 

And this respondent will eyer pray, ftc 



No. 5. — ^Emtbt of as Apfba&ancb. 

In Her Majesty's Court for Divorce and Matrimonial Causes. 

A«B., Petitioner. "^ The respondent, CJB., appears in person 
T, r [^ EZP., proctor, solicitor, or attorney 

C.B., Respondent. ) for C.B., appears for the respondent]. 
{Here insert the address required by Suh No, 13.] 
Entered this day of 18 . 



No. 6.--F0RM OF SUBPCEKA AD T£S'nFICAin>U]L 

YicTOBiA, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, to 
[names of all iciinesses included in the st/Apana'], Greeting. We 
command you and every of yon to be and appear in your proper 
persons before [insert Me name of the Judgej^ Judge-Ordinary of 
our Court for Divorce and Matrimonial Causes, at 
on the day of 18 , by of 

the clock in the forenoon of the same day, and so from day to 
day until the cause or proceeding is tried, to testify the truth, 
according to your knowledge, in a certain cause now in our court 
before our said Judge depending [or now before our said court 
depending], between A3., petitioner, and CJB., respondent [or 
in a certain cause or proceeding now in our court before our said 
Judge depending (or now before our said court depending), in 
default of the appearance of . ]» on the part of the 

[petitioner or respondent, or as the case may &e^, and at'tiie 
aforesaid day between the parties aforesaid to be tried [or in de- 
fault as aforesaid, between the parties aforesaid to be tried]. 
And this vou nor any of you shall in nowise omit, under the 
penalty of every of you of jSIOO. Witness [insert the name of the 
Judge], at the Court for Divorce and Matrimonial Causes, the 
day of 18 , in the year of our 

reign. 

(Signed) E. F., Begistrar. 



No. 7.— PRECIPE FOR SUBPCENA AD TESTIFICANDUM. 
In Her Majesty's Court for Divorce and Matrimonial Causes. 

Subpoena of [insert witnesses^ names'], to testify between A.B.y 
petitioner, and C.B., re8pondent,«on tne part of the petitioner 
\pr respondent]. 

ff:i\r^iji\ S ^B. > fP-A., petitioner's [or respondent^] 
^^signea; -^ ^^^^ or -^ proctor, soUcitor, or attorney. 
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No. & SUBPCENA DUCES TECUM. 

YiCTOBiA, bj the grace of God of the United Kingdom of 
Great Britain and £-eland, Queen, Defender of the Faith^to 
[names of all parties included in the stibpana'], Greeting. We 
command you and every of you to be and appear in your proper 
persons before [tfu«rt the name of the Judge"], Judge'Ordixiary of 
our Court for Divorce and Matrimonial Causes, [or before our 
said court, as the ccue may be"], at , on the 

day of , by of the clock in the 

forenoon of the same day, and so from day to day until the cause 
or proceeding is heard, and also that you bring with you, and 
produce at the time and place aforesaid [here describe shortly 
the deeds, letters, papers, ffc. required to be produced], then and 
there to testify and show all and singular those thmgs irhich 
you or either of you know, or the said deed or instrument doth 
import, of and concerning a certain cause or proceeding now in 
our said court before our said Judge- Ordinary [or now before 
our said court, as the ccue may 6eJ depending, between A.B., 
petitioner, and C.B., respondent [or in a certain cause or pro- 
ceeding now in our said court before our said Judge-Ordinary 
(or now before our said court) depending, in default of the ap« 
pearance of ] , on the part of the petitioner [or respon.'- 

dent], and on the aforesaid day between the parties aforesaid to 
be tried. And this you nor any of you shall in nowise omit, 
under the penalty of every of you of £100. Witness [insert the 
name of the Judge], at our Court for Divorce and Matrimonii^ 
Causes, the day of 18 , in the 

year of our reign. 

(Signed) E. F., Registrar. 

Na 9.--PILECIPE FOR SUBPCENA DUCES TECUM. 

In Her Majesty's Court for Divorce and Matrimonial Causes. 

Subpoena for to testify and produce, j*c. between A.Bn 

petitioner, and C.B., respondent, on the part of the petitioner 
[or respondent]. 

(Signed) -fA?lUr fP-A., petitioner's [or reEpondent's] 
v^ B « y ^ ^ g y ^ proctor, sohcitor,- or attorney. 



Ko. 10. — ^NoTioB to ABMiT Doc uMBm r g 
A.B. V. C.B. 

In Her Majesty's Court for Divorce and Matrimonial Causes. 

Take notice, that the-^^ — loner ^ thi» cause proposes to ad- 
respondent 
duce in evidence the several documents hereunder specified, and 

that the same be inspected by the respondent ^^ ^ 

petitioner 
, between the hours of and , and the 

respondent ,^ h^^^y required, within forty-eight hours from 
petitioner 
the last-mentioned hour, to admit that such of the said docu* 
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ments as are specified to be originals were respectively written, 
signed, or executed as thej purport respectively to have been, 
that such as are specified to be copies are true copies, and that 
such documents as are stated to have been served, sent, or de- 
livered were so served, sent, or delivered respectively, saving all 
just exceptions to the admissibility of all such documents as 
evidence in the cause. 

To -f^— ]■ ^ ^ E.F., proctor, solicitor, or ( 
1a.B.> attorney for ( 

/'o-«««.i\ (A-B.l or G.H. proctor, solicitor, or C 
(Signed) j^^l attorney for [ 

[Here describe the documents.'] 



No. 11. — ^FoRM OP Record. 
In Her Majesty's Court for Divorce and Matrimonial Causes. 
The day of 18 . 

A.B. V. C.B. 
A.B. did, in his petiticm presented in this cause, allege that 
C.B. did, to wit on the day of IB , commit 

adultery with R.S. 

[Here insert the allegations of the petition,']^ 
C.B. did, in answer thereto, deny [insert the dental and any 
other necessary matters contained in the answer']. Whereupon the 
said A.B. denied that [here insert the substance of the replication 
ifanyy and so on for the further statements^ tfo-^y]- 
Therefore let a jury come. 



Ko. 12. — ^Pbtition for Aumont. 

To the Judge-Ordinary of Her Majesty's Court for DivoTce and 

Matrimonial Causes. 

C.B. V. A.B. 

The day of IS . 

The petition of CJB., the lawful wife of A.B., showeth, — 

1. That the said A.B. has for many years carried on the 
business of at , and from such business 
derives the net annual income of X : , 

2. That the said A.B. holds shares of the 
Railway Company, amounting in value to £ , and 
yieldins^ a clear annual dividend to him of £ : 

3. That we said A.B. is possessed of stock-in-trade in his said 
business of to the value of £ : 

[And so en for any other faculties which the husband may possess.'] 

Your petitioner therefore hiuibly prays, — 
That your Lordship will be pleased to decree her such sum or 
sums of money by way of alimony pendente lite [or per- 
manent alimony] as to your Lordship shall seem meet. 

And your petitioner will ever pray, &c. 
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No. 13. — ^FoBM OF Application under Sect. 21. 

To the Judge-Ordmaiy of the Court for Diyorce and Matri- 
monial Canses. 

The application of C.B., of , the lawful wife of A.B., 

showeth, — 

That on the day of she was lawfully married 

to AJB. at : 

That she lived and cohabited with the said A.B. for 
years at , and also at , and hath had 

children, issue of her said marriage, of whom are 

now living with the applicant, and whoUy dependent upon 
her eamines : 

That on or about the said A.B., without any reason- 

able cause, deserted this applicant, and hath ever since 
remained separate and apart from her : 

That since the desertion of her said husband this applicant 
hath maintained herself by her own industry [^or on her own 
property, cu the case may 6e], and hath thereby and other- 
wise acquired certain property, consisting of [here state 
generally the nature of the property']. 

Wherefore she prays an order for ihe4Hrotection of her earn- 
ings and proper^ acquired since the day of , 
from the said A.B., and from all his creditors and persons 
claiming under him. 

No. 14. — ^Pbtition fob bevebsal of Decbee. 

To the Judge-Ordinary of Her Majesty's Court for IMvorce and 

Matrimonial Causes. 

The day of 18 . 

The petition of A.B., of , showeth, — 

1. That vour petitioner was on the day of 
lawfully married to 

2. That on the day of your Lordship, at 
the petition of , pronounced a decree affecting 
this petitioner, to the effect following ; to wit : 

{Here set out the decree,"] 

3. That such decree was obtained in the absence of your 
petitioner, who was then residing at 

[State facts tending to show that the petitioner did not know 
of the proceedings ; and further^ that had he known he 
might have offered a sufficient d^ence.] 

or 

That there was reasonable ground for your petitioner leaving 
his said wife, for that his said wife 

[Here state any legal pounds justifying the petitioner's 
s^Ktratumfrom his wife.] 

Tour petitioner therefore humbly prays, — 

That your liordship will be pleased to reverse the said decree. 

And yomr petitioner will ever pray, &c. 



TABLE OF FEESi 

TO BB TAXXK Dl THK 

COUBT FOB DIVORCE AND MATRIMONIAL 

CAUSES. 



On evexy cit&tion ... ... ... ... ..^ 

On entering appearance^ 

Filing a petition 

Filing an answer 

Filing a reply 

liling any further replication to a petition 

Filing application for an order for the protection of 

a wife's earnings and property 

Filing application for discharge of such order 

Filing interrogatories 

Filing answer of each deponent to interrogatories 
On every motion by counsel, inclusive of filing the 

case for motion 

Entering order of the court on motion 

Summons to attend in chambers 

For entering order of court on summons 

Filing notice ... ... ... .>. ••• ••■ 

On depositing the record 

For the settling of the record by one of the registrars 

Setting a cause down for hearing or trial 

Entering sentence or final decree in a cause 
Entering special verdict, if five folios of seventy-two 

words orunder ... ... ... ... ••• 

If exceeding five folios, per folio of seventy-two 

WUfXUI ••• ••• ••• ••• ••• «#• 

Entering decree or order in pursuance of a written 
judgment firom the Judge of an Ecclesiastical 
%/Oun ... ... ... ... ... ... 

Entering any decree or order for alimony 

Entering order directing how damages shall be 
applied ... ... ... ... ... *.> 5 

Entering order providiag for custody, maintenance, 
or education of children, if two folios of seventy- 
two words or under 5 

Entering order for the settlement of wife's property, 
if two folios of seventy-two words or under ... 5 

If either of tiie above orders exceed five folios, for 
each additional folio 2 

Entering any mi9ute, order, or decree in the Court 
Book other than the decrees or orders before > 
specified .*• ... ... ••• ••. > ••' 2 6 

*See additional table of fees, post, page ...i.v^2,&<) ... 
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£ ■. d. 

On withdrawl of a canse after same is set down for 
hearing, to be paid by the party at whose instance 
it is withdrawn ... ... ... ... ... 5 

On the hearing or trial of a canse : 

From the plaintiff ... ... ... 

From the defendant or defendants 
If the hearing or trial continues more than one day, 
for each day : 

From the plaintiff ••• ... ... ... 

From the defendant or defendants 

Producing the Judge's notes 

Bill of exceptions signed by the Judge 

Entering on the record the finding of the juiy, or 

the decision of the Judge 

On every subpoena 

On a certificate under the hand of the Judge .... 

On every commission issuing under seal of the 

\>1/Ulv ••• ••• ••• ••• •«• ••« 

Writ of attachment ... ... ... ... 

Writ of sequestration 

On lod^ng instrument of appeal 

Search in Court Books, if within the last two years 
If at an earlier period .than within two years 
In case the Court Books to be searched or the do- 
ments required are not in the Registry, in ad- 
dition to the above 

Filing and entry of remission of appeal 

Filing exhibits, not exceeding ten, for each exhibit 

Exceeding ten, but not exceeding twenlj 

Exceeding twenty, but not exceeding fifty 
If exceeding fifty 

Office copies of minutes, orders, or decrees, Judge*« 
notes or other documents filed in a cause : 
If five folios of seventy-two words or under 
If exceeding five folios of eeventy-two words, 
per folio ... ... ... ... 

In case the same are under seal of the court, in 

addition for the seal 

Filing every affidavit or other document brought into 
Court or deposited in the registry for filing which 

no fee is before specified 

Taxing every bill of costs : 

If three folios of seventy-two words or under 
If exceeding three folios of seventy-two words. 
When taxed as between party and party, per 

toiio ... ... ... ... ... ... OOo 

When taxed as between practitioner and client, 

per folio 10 

For administering oaths to each deponent ... 10 

Examiner appointed to take evidence under a com- 
mission for examination of witnesses, for each 
^y*s attendance^ besides traveUii^ expenses ... 3 3 
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FUBTHEB 

RULES AND EEGDLATIONS 

MADE UKDBR 

Tht Pravintions of 20 ^ 21 Vict. e. 85, and 21 ^22 Vict, c. 108. 



Office CopUSf Extracts, ffc. 

1. The Registrars of the Court of Probate are to have the 
custody of all pleadings and other docnments now or hereafter 
to be brought in and filed in any matter or suit depending in the 
court for Divorce and Matrimonial causes ; and all Rules and 
Orders, and fees payable in respect of searches for and inspec* 
tion or copies of and extracts from and attendances with docu- 
ments deposited in the Registry of the Court of Probate, shall 
extend to such pleadings and other dscuments brought in and 
filed in the Court for Divorce and Matrimonial Causes, save that 
the length of such last-mentioned docnments shall in all cases 
be computed at the rate of 72 words per folio. 

2. Office copies of documents furnished from the Registry of 
the Court of Probate will not be collated with the originals from 
whieli the same are copied unless speciallj^ required. Every copy 
so required to be examined shall be certified under the hand of 
one of the Principal Registrars of the Court of Probate to be an 
examined copy. 

Proceedings in Causes. 
8. In order to prevent the time limited for bringing in answers 
and other pleadings and proceedings from expiring before ap- 
plication can be made to the Judge Ordinary for an extension 
thereof, any one of the principal registrars of the Court of 
Probate may, upon reasonable cause l^ing shown, extend the 
time for bringing in such answer or other pleading or proceed- 
ing, provided that such time shall in no case be extended beyond 
the day upon which the Judge Ordinary shall next sit in open 
court or in chambers. 

4. No cause is to be called on for hearing or trial until after 
the expiration of ten days from the day when tlie same has be^n 
set down as ready for hearing or trial, and notice thereof has 
been gi^u» save with consent of all parties to the suit. 

5. The time fixed by these rules and regulations, or by former 
rules and regulations made under the provisions of 20 & 21 
Vict. c. 85, for bringing in petitions, answers, and pleadings, or 
(or ft&y other proceeding in a cause depending in the court for 
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Divorce and Matrimonial Causes, sliall in all cases he exclusive 
of Sundays. 

6. When an appointment has been made bj a registrar of the 
Court of Probate for taxing any bill of costs, and one party 
only attends at the time appointed, the registrar may never- 
thdiess proceed to tax the bill after the expiration of a quarter 
of an hour, upon being satisfied by affidavit that due notice o 
the time appointed was served on the other parly. 

7. If more than onC'sixth-is deducted from any bill of costs 
taxed as between practitioner and client, the costs incurred in 
the taxation thereof shall be deducted from the sum allowed on 
taxation, if so much remains due, otherwise the same shall be 
paid by the practitioner to the client. 

Affidavits, 

8. No affidavit will be admitted in any matter depending in 
the court for divorce and matrimonial causes in whicn any ma- 
terial part is written on an erasure. 



StJHMONSBS. 

1. A summons may be taken out by any person and in any 
matter or suit depeamng in the court for divorce and matn- 
monial causes. 

2. A printed form must be obtained and filled up with the 
object of the summons. It must toen be taken into the registry, 
where the blank left in the printed form for the time when the 
summons is to be made returnable, will be filled up, and the sig- 
nature of the registrar will be obtained. 

3. The name of the cause or matter, and of the agent taking 
out the summons is then to be entered in a book to be called 
the summons book, and the summons returned to the applicant, 
who is to serve a copy on the party to be summoned. This copy 
(except in cases where the consent of the party to be served has 
been obtained and endorsed on the summons) must be served 
one clear day at least before the summons is returnable, and 
before 7 p.m. On Saturdays the copy of the summons is to be 
served before 2 p.m. 

4. On the day and at the hour named in the summons the party 
issuing the same is to present himself with the original summons 
at the Judge's chambers. 

6. Both parties will be heard by the Judge, who will make 
such order as he may think fit, and a minute of such order will 
be made by the registrar in the summons book. 

6. If the party summoned do not appear after the lapse of 
half an hour from the time named in the summons, the other 
party shall be at liberty to go before the Judge, who will there- 
upon make such order as he may think fit. 

7. An attendance on behalf of the party summoned for the 
space of half an hour, if the other party do not during such time 

K 3 



102 AMKSOTX* 

appear, will be deemed i nffident, and bar tbe party taking otit the 
summons from the right to go before the Judge on that occasion. 

8. If a formal order is desired, the same may be had on the 
application of either party, and for that purpose the original 
siunmons, or the copy served on the party summoned, must be 
filed in the registry. An order will thereupon be drawn up, and 
delivered to the person filing such summons or copy. 

9. If a summons is brought to the registry, with consent to 
an order, signed by the party summoned, or his proctor, solicitor, 
or attorney, endorsed thereon, an order will be drawn up with- 
out the necessity of going before the Judge : Provided that the 
order sought is in the opinion of the registrar one which the 
Judge, under the circumstances, would make. 

(Signed) CHELMSFORD, C. 
CAMPBELL. 
A. E. COCKBURN. 
FRED. POLLOCK. 
WM. WIGHTMAN. 
ED. VAUGHAN WILLIAMS. 
SAMUEL MARTIN. 
C. CRESSWELL. 



ADDITIONAL TABLE OF FEES 

TO BE TAKm nr 
THE REGISTRY OF THE COURT FOR DI- 
VORCE AND MATRIMONIAL CAUSES. 



£ 8. d 
For making each Exhibit annexed to an affidavit 10 
For settling the form of advertisements of cita- 
tions or other advertisements S 

For taking the evidence of one or more witnesses 
before the registrar, for each daj, and within 
three miles of the General Post Office ... 3 3 

If bejond that distance 5 5 

If for part of a day only, such smaller fee 
as the registrar in ma discretion shall 
think proper. 
For entering onler for the protection of a wife's 

earnings and property 5 

For the order under seal of the court 10 

For entering an order of the registrars of 
the Court of Probate the same fee as 
would be payable for entering a similar 
order made by the Judge. 
For each appointment of a Commissioner ... 10 
For a rule Nisi for a new trial 5 



PEES 

TO BE TAKEN FOR THEIR OWN USE 

BT THB 

PROCTORS, SOLICITORS, ANDATTORNIES 

Practising in her Majesty's Court for Divorce and 

Matrimonial Causes. 



Citations, Subf<enas, Wsits, Aia> Sskyicb of same. 

^ 8 d 

Citation, including precipe ... ... 076 

Citation to see proceedings, including praecipe ... 7 6 

Certificate of service 2 6 

Subpoena ad testificandnm and praecipe 7 6 

Subpoena duces tecum, if five folios of seventy-two 

words or under, and praecipe 7 6 

If the subpoena exceeds five folios in length, for 

each additional folio of seventy-two words ... 10 

Writ of attachment, including praecipe 7 6 

Writ of sequestrian, including praaecipe 7 6 

Service of citation, petition, or subpoena, if within 
two miles of the place of business of the prac- 
titioner, or of the person employed to effect 
the service ... ... ... ... ... 5 

If beyond that distance, and not exceed- 
ing ten miles, for every mile one way ... 10 
Drawing and engrossing affidavit of service, if three 

folios of seyentv-two words or under 5 

If above, for every additional folio, in- 
cluding a copy for the court 14 

In cases in which uie person to be served shall avoid 
service, or shall jeside beyond the jurisdiction, 
except in Scotland or Ireland, a sum to be al- 
lowed for service according to the circumstances. 

Instbuctions. 

Instructions for citations, petitions, answers, or 
other pleadings, for interrogatories, special affi- 
davits, or applications for an order tor protec- 
tion of a wife's earnings and property ... 6 8 

Ditto to defend suit 6 8 

Ditto for brief, or case for hearing ... 13 4 
If there are seyeral witnesses examined, 
and the brief or case is necessarily 
long, an additional fee will be allowed . 
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FuLy>iira8. 



£ 8. d. 



Dramng and engrossing petition, if ten fotios of 
seventy two words or under, including a copy 
to file ... ... ... ••• ..• .'• 10 

If exceeding ten folios, for every ad- 
ditional folio, including a copy to file 14 
Drawing and engrossing answers, replications, and 
other subsequent statements, petitions for ali- 
mony, and answers thereto, if ten folios of 
seventy-two words or under, including a copy 
to file ... ... ... ... ... ... 10 

If exceeding ten folios, for every ad- 
ditional folio, including a copy to file 14 
Copies of petitions, answers, and other pleadings, 
iJso of exhibits, or other documents, at per 

folio of seventy-two words 4 

If any exhibit or other document to be copied, or 
any part thereof, contains pencil marks or 
writing, or the copy thereof, or any part 
thereof, is required to be made f ac simile, and 
in addition to any other fee for the copy : 

For every folio of pencil marks or writing, 

or copy fac simile, or part of a folio... 4 
Drawing the record, if fifteen folios of seventy-two 

words or under, including copy to file ... 10 

If exceeding fifteen folios, for every ad- 
ditional folio of seventy-two words, 

including copy to file 8 

Engrossing record to file, at per folio of seventy- 
two words, exclusive of parchment 6 

For case for motion, including fair copy for Judge 10 
If necessarily more than seven folios of seventy- 
two words in length, for every additional folio, 

including copy for the Judge 014 

Copy for adverse party, per folio of seventy-two 

WOrUs ... ... ... ... ..« ... V V Y 

Drawing and engrossing demurrer, inclusive of the 

statement Of any matter of law to be argued, 

for ten folios of seventy-two words or under... 10 

If exceeding ten folios of seventv-two 

words, ror every additional folio of 

seventy-two woras 10 

Copy of the issue on demurrer, at per folio of 

seventy-two words 4 

Drawing bill of costs, per folio of seventy-two 

words, including copy for taxation 10 

Copy for adverse party, per folio of seventy-two 

wOFuS ... ... .*• .•• •■• ... V w 4 
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£ s. d. 

Drawing any instrument to be filed in or issued bj 
the registry- for which no other fee is herein 
allowed, inclusive of fair copy to be filed or 
issued, per folio of seventy-two words ... 14 

For perusing and abstracting pleadings, affidavits, 
exhibits, and other documents, per folio of 
seventy-two words ... 4 

Notices. 

All necessary notices, if three folios or under, in- 
clusive of copy and service 5 

If exceeding three folios, for every ad- 
ditional folio, including copy and ser- 

vlUw ••• ••• ••• •■• ••• vr X \J 

In all cases where service of a notice is necessary 
beyond two miles of th^ place of business of 
the practitioner, or of the person employed to 
effect the service, the same fee as upon the ser- 
vice of a citation. 

Copy of summons or order of the Judge, or rule 

Nisi, and service 5 

Attendakoss. 

On entering appearance 

To search for appearance to citation 

On counsel with brief, when the fee to counsel is 

one g^nea ... ... ... ... 

When the fee to counsel exceeds one guinea and is 

under five guineas 

When the fee is five guineas and upwards 

On consultation 

On conference 

In pursuance of notice to admit 

For every hour after the first 

On trial or hearing when cause is in paper, and not 

tried or heard, or on motion in court 

On trial or hearing ... 

If it lasts the whole day 

On taxation of bill of costs 

If very long an additional fee will be allowed. 
On examination of witnesses under a commission — 
If in England or Wales, per diem 
^1 eisewnere ... ... ... ... 

For all necessary attendances in chambers before the 

Judge Ordinary, or before a commissioner, or 

counsel, in the registry, or upon the adverse 

Earties or practitioner, for which no other fee is 
erein allowed .., 6 8 
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6 


8 
4 

4 
8 
8 
8 


13 

1 1 

2 2 
13 


4 


4 


2 2 

3 3 







106 iLPPJBNDIX. 

Briefs, Cases for Hsarino, Lbttbrs, &a 



£ s* d. 



For drawing brief or case for hearing, per folio of 

seventj-two words 10 

For each copy, per folio of seventy-two words ... 4 
Frery necessary letter daring the dependance of 

the cause ... ... ... ... ... ... 3 6 

Tenxk fees, letters, and messengers, each term in 

which any business is done 15 

(110 

For maps or plans each from < to 

(330 

( 10 

Copies of same, if required each from < to 

( 1 
Affidavits. 

For drawing affidavit, if five folios of seventy-two 
words or under, including copy for the court or 
registry ... •.. ... ••• ... ... u o o 

If above five folios, for each additional folio, in- 
cluding copy for the court 14 

Interrogatories, 

For drawing the same, at per folio of seventy-two 

VV Oa Ua ••• ••• •••' ••• ••• ••• v X V 

Copy thereof to be delivered to the examiner and 

filed, at per folio of seventy-two words ... 4 

If it becomes necessary for proctors, solicitors, or attomies to 
transact any business for which no fee is herein specified, such 
fee shall be taken by them as would be allowed for similar 
business done in the Courts of Common Law and Equity, as 
the case may be. 



FEES 

TO BE IaKEN fob THE USB OP OTHER PEBSONS 



BT THB 



PROCTORS, SOLICITORS, AND ATTORNIES 

Practising in the Court for Divorce and Matrimonial 

Causes. 



CouHBBLs' CuguKft* Pees. 












£ s. 


d. 


Not to exceed as under : 








Upon a fee to counsel nnder fire gnineas ... 


• • • 


2 


6 


5 goineas and nnder 10 goineas 


• •• 


6 





10 guineas and nnder 20 guineas 


• •• 


10 





20 g^neas and under 30 guineas 


• •« 


16 





30 guineas and under 60 guineas 


• • • 


1 





50 guineas and upwards — ^at per cent. 


on 






the fee paid 


• • • 


2 10 





On consultations : 








Senior's clerk 


• • • 


7 


6 


Junior's derk 


• •• 


2 


6 


On general retainer 


»• ■ 


10 


6 


On common letainer 


• •• 


2 


6 


On conference 


• «• 


5 






WiCIIESBES' EXPENSBS. 

Allowance to witnesses, including their hoard and 
lodging: 

Common witnesses, such as lahourers, 
journeyman, &c., &c. : 

If resident within fiye miles of the 
General Post Office, per diem, 



If resident heyond that 
diem, from 



hat distance, per j 



Master tradesman, yeomen, farmers, Ac. : 

If resident within five miles of the S 
General Post 0£Eice, per diem, from 1 



5 

5 

to 

7 6 

7 6 

to 

10 
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If resident beyond that distance, per j 
diem, from ... ... ... ^ 




6 



£ s. d. 

10 
to 
_ 16 
Auctioneers and accountants : 

If resident within five miles of the j ^ 

General Post Office, per diem, from 1 i ? a 

If resident beyond that distance, per 
diem, from ... ... ... 

Professional men : 

If resident within five miles of the 
Qeneral Post Office, per diem ... 1 1 

If resident beyond that 
per diem, from ... ... *** ") ft s 

Clerks to attomies or others : 

If resident within five miles of the 
General Post Office, per diem ... 10 6 

If resident beyond that distance, per ' 16 
diem, from ... 

Xngineers and smreyors : 

If resident within fiye miles of the i i a 
General Post Office, per diem ... ^ 





2 2 
to 



"•(11 



If resident beyond that distance, per J . 

diem, from ... ... ... *** 1 a q o 

Kotaries per diem 110 

Ssqnires, bankers, merchants, and gentlemen per 

cue UK ... ... ... ..• ••• ••• X X SM 

Females, according to station in lifs : 

If resident within five miles of the 
General Post Office, per diem, from ' 



5 

to 

10 

5 

to 

10 



If resident beyond that distance, per 
per diem, from ... ... 

Police inspector : 

u resident within five miles of the 
General Post Office, per diem ... 5 

If resident beyond that 



' resident beyond that distance, per f 
diem, from... ... ... ... 1 



7 6 

to 
10 



Police constable: 

If resident within fire miles of the 
General Post Office, pe» diem ... 8 

If resident beyond that distance, per ( to 
diem, from i 7 6 
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X flU d. 
The traTeUing expenses of witnesses will he 
fiUowed according to tl^snms reasonably 
paid ; Imt in no case wiU there be an al- 
lowance for snch expenses of more than 
Is. per mile one w»r. 

Surrogates or Commissioners for tak- 
ing oaths : 
For administering oaths to each de- 
ponent .•• ... ... ... 16 

for marking each exhibit annexed to 
an affidavit ... ..• ... ... 10 



(Signed) CHELMSFORD, C. 
CAMPBELL. 
A. E. COCKBURN. 
FRBD. POLLOCK. 
WM. WIGHTMAN. 
ED. VAUGHAN WILLIAMS. 
SAMUEL MARTIN. 
C. CRESSWELL. 
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INDEX. 



Adultbht— 

Of wife, a ground for divorce ... ... ... 17 

Of htufband, when incostnons, a mtmd for divorce 33 
Of husband when coupled wi^ other offences, a 

ground for divorce ... ... ... ... 34 

Of husband and of wife put on different footmg ... I€ 

Proof necessary to support averment of ... ... 42 

Confession of, not sufficient ... ... .... 43 

ADULTEBEil — 

To be made co-respondent in hivsbi^Vi petition ... 89 

Is liable for costs of proceedings ... ... 39 

May be sued for damage^ ... .^ ... 54 

Adiiltress — 

Need not be made co-respondent ... ... 39 

Affidavit — 

To verify petition and negative collusion and oon- 

nivance ... ... ... ... ... oif 

To vei^y answer ... ... ... ... 41 

Verifying case mi^y be used ... ... ... 64 

Petition must be sworn at Westminster ... ... 40 

Alimony — 

Pending the suit ... ... ... ... 41 

On decree of divorce ... ... „. „. 64 

On judicial separation ... ... ... 59 

• May be paid to trustees ... ... ... 59 

Liability of husband if not paid ... ... 60 

Amount may be varied according to circumstances 59 

Answer- 
To be filed to petition ... ... ... ... 41 

To be verfied m certain cases ... ... ... 41 

Form of ... ..« ... ... ... 93 

Appeals— 

In cases of divorce ... ... ... ... 51 

In cases of judicial separation ... ... ... 60 

Time within which appeal must be brought ... 51 
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Being accesBOiy to the adnlterjr 
CSonniyance ... ••• ... ... ... 

Collusion ... ,.. ... 

Condonation 

Becrimination ... .,. 

x^eser uon •■« ••• ••• ■>• ••« 

Wilful separation 
Wilful neglect 
Misconduct ... 
Unreasonable delaj ... 

Bass TO Judicial Sbfabahon ... 

BiGAMT — 

Coupled with adulteiy of husband a ground of 

UXYi/X^i/v ••• ••• ••• ••• ••• 

Citation — 

Issues when petition filed 
Served on respondents 

Children — 

Court maj make orders respecting custody, main- 
tenance, and education of 
Interim orders respecting 
Final orders respecting 
Father has the right to the custody — ^the mother's 

\/Xm 1 1 1 p ••• %• • ^ ••• ••• ••• 

Power of Court of Chancery, when infants imder 
seven years «•• ■•• ••■ *.. 

Fathers' misconduct as to 
May be made wards of Chancery 
Bights to property in them unaffected by divoree ... 

Clebgt — 

May refuse to marry divorced persons 
Must give use of their churches 

Collusion — 

A bar to the remedy ... ... 

Must be denied by affidavit 
Undefended suits raises suspicions of 

Commission — 
To examine witnesses abroad ... 

Condonation — 

A bar to the remedy ... ... ... ... 

Full knowledge of the offence necessary before . . 

Definition of 

What acts will amount to 

What acts will not amount to ... 
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The mle respecting, not strict against the wife ... d6 

Effect done away with by commission of new offences 19 

What will reviye former offences condoned ... 25 

CONNHTANOE — 

A bar to the remedy ... .., ... ... 17 

Host be denied on oath ... .. ... 39 

^Definition of ... ... ... •.. 17 

What acts are constmed to be ... ... ... 18 

What acts are not construed to be ... ... 18 

OONSEIL D*EtjLT — 

Divorce and voluntary separation approved by ... 8 

COUBT FOB DlYOBGB — 

Judges of ... ... .^* ..* ... 63 

Duties of Judges of ... ... ... ... €4 

Costs — 

Husband to bear his wife's costs of proceedings 

against himself * ... ... .«« ... 34 

AdiUter^r liable to, if made co-respondent ... 39 

Cbim. Cow. — 

Actions for, in England abolished ... ... 78 

Cross Examination — 

Petitioner liable to ... ..% ... ... 64 

Of parties making affidavits ... ... ... 64 

Party under, need not criminate himself or herself 49 

QBUELTY-r 

With adultery of liusband a ground for divorce .%. 34 

A ground of judicial separation ... ... 59 

A bar to the remedy ... ... ... ...2734 59 

Definition of ... ... .>. ... 27 

Blows not necessary ... ... ... ... 27 

Spitting in the face ... ... ... ... 28 

Communication of infamous disease ... ... 29 

Debauching female servants ... ... ... 29 

When provoked, without a remedy ... ... 35 

Damages — 

Husband may obtain from seducer of his wife ... 54 

May be settled for the benefit of the wife and children 54 

Decree — 

When to be pronounced ... ... ... 50 

See Effects of Decrbb 

Desertion — 

With adultery of husband a ground for divorce ... 34 

A ground for judicial separation ... ... 59 

A ground for order protecting wife's earnings ... 61 

A bar to the remedy ... ... ... v. ^7 34 51^ 
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Definition of ... ... ... ... 

What will amount to ... 

DlYOSCE — 

Antiquity of remedy ... 

Heretofore granted bj the legislature only 

Evils of that system ... 

The law in Scotland ... 

"~"^"^*"~^'~^"~"~ france ... ••• ..^ 

~^~~^"~^^"~~^ X russia ... ... ... 

Natural law admits of ... 

Scriptural obligations in reference to 

Should be granted on other grounds 

Legal definition of 

Husband may petition for, on adultery by wife 

Wife may petition for, on incestuous adultery by 

husband ... ... .m 

Wife may petition for, on adultery of husband coupled 

with other offences 
What petition for, should state ... * ... 

Bars to the decree 

Marriage dissolved by decree as if by death 
Entitles parties to marry again ... 
See Pbopbbtt, Childrbk, Alimoky. 

Earwinos op Wife — 

May be protected from husband and his creditors if 

hedeserther 
Application for order for protection 
Order may be rescinded 

Effects op Divorce — 

As to a marriage of parties — see Marriage. 

As to the custody, maintenance, and education of 

children— see Children. 
As to the provision for wife — ^see Alim okt. 
As to property of husband and wife — see Profertt. 

Effects op Judicial Sbpabatiok — 

Liability of husband ceasrs 
Wife a feme sole 
Marriage tie still exists 
See Children, Alimony. 

Evidence — 
Howto be taken 
Witnesses to be examined orally 
Commission may issue 
Affidavits admissible ... 

Of witnesses whose attendance may be dispensed with 
Of lulultery ... 
By confession of the parties 

French Law of DrroRCE 
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Wife a feme sole ... ... ... ... 60 
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Trial, how proceeded with ... ... ... 41 

Married Persons — 

Classification of ... ... ... .. 4 
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Is the foundation of proceedings for diyorce ... 9 
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rtooKed by decree of diyorce as if by death ... 51 
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Under the ancient Irish law ... ... , ... 10 
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Distinction between yoid a^d yoidable marriagos ... 57 
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A bar to the decree ... ... ... ... 17 
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Nature of snit 

Ptoceedings for 

Bars to the remedy ... 

£IEect of decree ... ... 
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Of citation and petition, personal 

Application to substitute, or dispense with service 


... 


40 
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WiFB— 






May obtain divorce 

May obtain judicial separation 

May have her earnings and property protected 

See AT«rMoirr, Ohtt.i>rrn, PaopsBTT. 


. • . 


38 

58 
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Wilful Nsqlbct — 






Definition of 
A bar to decree 


• . . 
• • • 


36 
17 


• 

WiLPtL Sepjlbjltion — 






Definition of 
A bar to decree 


•*• 

... 


29 
17 
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Court may dispense with attendance of ... 
See EviDBNCB, and Commission, 


• • . 


64 


Void Masriagbs — 






W hat are, and what are only voidable . . . 


... 
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NoTB. — ^The hurry with which the present edition of tiiis work 
i$ being prepared for press, is the Anthor'9 9|tf4Qgy fpr any 
little faults or defects the reader may happen tO (lispoT«r. Should 
there ex^t anywh^ere a wai^^ of cleaqiess, he will f^ hoond to 
give eveiy explanations that may be required. It may happen, 
too, that he has omitted to refer to some of the authors whose 
sentiments he has made use of : this, faowerer, anses in part fjrom 
a desire he always feels — ^not to interrupt the text or crowd the 
margin of treatises such as the present wit}^ preferences, w]ie)i they 
are not relied on as authorities. 
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